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Beck. 
Burns. 
Cotton. 
DeBerry. 
Hill. 
Holbrook. 

Nays-12. 

Nelson. 
Poage. 
Sulak. 
Van Zandt. 
Westerfeld. 
WoodrutI. 

Absent-Excused. 

Blackert. 
Martin. 

Pace. 

Motion to Lay on Table. 

Senator Stone moved that the Hill 
amendment be laid on table subject 
to call. 

Senator Hill received unanimous 
consent to withdraw his amendment. 

· !\lotions to Recess. 

Senator Sanderford at 10: 10 
o'clock P. m. moved that the Senate 
recess until 10 o'clock a. m. Tuesday. 

Senator DeBerry offered as a sub­
stitute the motion to recess until 
9: 30 o'clock a. m. Tuesday. 

Motion to recess until 10 o'clock 
a. m. prevailed by a viva voce vote. 

APPENDIX. 

Committee Heport. 

Committee Room, 
Austin, Texas, Oct. 19, 1936. 

Hon. Walter F. Woodul, President of 
Senate. 
Sir: \Ve, your Committee on 

Finance, to whom was referred 
H. B. No. 3 7, A bill to be entitled 

"An Act authorizing the Old Age 
Assistance Commission to pay in­
terest on warrants issued against the 
Texas Old Age Assistance Fund; mak­
ing an appropriation therefor; re­
stricting the total amount to be paid 
on account of any warrant issued 
for a given month; prescribing the 
powers and duties of certain State 
oHic:ials in reference thereto; pre­
scribing the maximum rate of in­
terest to be paid reappropriating for 
the purposes of this Act unexpended 
appropriations made for the bien­
nium ending August 31, 1937; pro­
viding that the authority conferred 
in this Act shall not be limited bv 
the provisions of Section 6 of Chap­
ter 472, Acts of the Second Called 
Session of the Forty-fourth Legisla­
ture; making this Act cumulative of 

other laws but providing that It shall 
take precedence over any law in con­
flict herewith, and declaring an 
emergency." 

Have had the same under con­
sideration, and I am instructed to 
report it back to tlie Senate with the 
recommendation that it do pass, and 
be printed. 

REDDITT, Chairman. 

THIRTEENTH DAY. 
(Continued.) 

Senate Chamber, 
Austin, Texas, 

October 20, 1936. 
The Senate met at 10 o'clock a. m., 

pursuant to recess, and was called to 
order by Lieutenant Governor Walter 
F. Woodul. 

House Bill No. 8. 

Pending business was H. B. No. 8. 

Amendment No. 36. 

By Senator Moore: 
Amend by adding to Section 6: 

"This section shall not apply to 
notes, mortgages or obligations taken 
by the United States Government or 
any of its agencies while owned and 
held by the Government of the 
United States or any of such agen­
cies." 

Read and adopted. 

Amendment No. 37. 

By Senators Moore and Weinert: 
Amend H. B. No. 8, Section 16, 

Subdivision (a), by striking out 
"One Dollar and Twenty Cents 
( S 1. 2 O)," and inserting in lieu 
thereof "eighty cents." 

The amendment failed of adoption 
by the following vote: 

Blackert. 
Isbell. 
Moore. 
Rawlings. 
Regan. 
Sanderford. 

Beck. 
Burns. 
Collie. 
Cotten. 

Yeas-12. 

Shivers. 
Small. 
Stone. 
Sulak. 
Van Zandt. 
Weinert. 

Nays-15. 

Davis. 
DeBerry. 
Hill. 
Hornsby. 
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Neal. 
Nelson. 
Oneal. 
Pace. 

Redditt. 
Westerfeld. 
Woodruff. 

Absent-Excused. 

Holbrook. 
Martin. 

Poage. 

Amendment No. 38. 

By Senator Westerfeld: 
Amend H. B. No. 8, by adding 

next after Section l 6A, a new section 
numbered and reading as follows: 

"Sec. 16B. Occupation Tax on 
Carbon Black. 

Sub-section 1. The following 
words, terms and phrases as used in 
this Act are hereby defined as fol­
lows: 

(a) "Motor Vehicle" shall mean 
and include every vehicle operated 
upon the highways of this State 
which is propelled by the use of 
motor fuel. 

(b) "Distributor" shall mean and 
include every person in this State 
who manufactures, extracts, pro­
cessess or produces carbon black, 
and makes the first sate, distribution 
or use of the same in this State; 
and it shall also include every per­
son in this State who ships, trans­
ports or imports a.ny carbon black 
into this State and makes the first 
intrastate sale, distribution or use of 
the same In this State. 

(c) "First Sa.le" shall mean and 
include the ftrst sale, distribution or 
use in intrastate commerce of carbon 
black manufactured, extracted, pro­
cessed, produced, imported into or 
otherwise produced in or brought 
into this State. 

(d) "Person" shall mean and in­
clude every individual, firm, associa­
tion, joint stock company, syndicate, 
co-partnership, corporation, trustee, 
agency or receiver. 

(e) "Dealer" shall mean and in­
clude every person other than a dis­
tributor who engages in the busi­
ness in this State of distributing or 
selling carbon black within this 
State. 

(f) "Public Highway" shall mean 
and Include every way or place of 
whatever nature open to the use of 
the public as a matter of right for 
the purpose of vehicular travel. 

(g) "Comptroller" shall mean 
Comptroller of Public Accounts of 
the State of Texas. 

Sub-section 2. (a) There Is here­
by imposed an occupation or excise 
tax of four ( 4 % ) per cent on the 
gross amount of each sale of carbon 
black witbin this State. The said 
tax shall be paid as hereinafter pro­
vided upon the first sale, distribution 
or use in Texas. 

( b) The tax shall accrue on the 
first sale, distribution or use so that 
a single tax only will be collected 
on the same quantity of carbon 
black, it being intended to impose 
the tax at its source in Texas or 
soon thereafter as such carbon black 
may be subject to being taxed. 

( c) No tax shall be imposed on 
carbon black, the imposing of which 
will constitute an unlawful burden 
upon interstate commerce and which 
is not subject to be taxed under the 
Constitution of the State of Texas 
and the United States; and provided, 
that the tax imposed herein shall be 
in lieu of any other excise or occu­
pation tax imposed by the State or 
any political subdivision thereof, 
upon carbon black. 

( d) Every distributor selling car­
bon black shall pay to the State of 
Texas an occupation or excise tax 
equal to four ( 4 % ) per cent of the 
gross amount of each such sale, so 
sold, distributed or used, and such 
tax shall be due and payable at the 
office of the Comptroller at Austin, 
Texas, on the 20th day of each 
month, the same to be based on such 
sales or· use made during the calen­
dar month next preceding, and at 
the same time, such distributor shall 
make and deliver to the Comptroller 
a report properly sworn to and exe­
cuted by such distributor or his rep­
resentative in charge, on such forms 
as the Comptroller shall prescribe, 
which, among other things shall give 
the number of pounds of carbon 
black sold, distributed or used in 
intrastate and interstate commerce, 
and exported during the preceding 
calendar month, and the number of 
pounds of carbon black used, dis­
tributed or otherwise lost upon which 
no tax is paid. 

Sub-section 3. All distributors of 
carbon black in this State now en­
gaged, or who desires to become en­
gaged, in the sale or use of carbon 
black upon which such tax is re­
quired to be paid, shall, within 
thirty days from the date this law 
becomes elfective, file a duly ac­
knowledged application for carbon 
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black distributor's permit with the of such violation and pay any penal­
Comptroller on a form prescribed ties that may be due. Provided, 
by him, to be furnished upon written however, that If the Comptroller 
request the failure to furnish which illegally attempts to revoke or sus­
sball b~ no excuse for the failure to pend said permit, said distributor, 
file the same unless an absolute re- by giving at least two ( 2) days 
fusal Is shown. Sa.Id form shall set notice to the Coml)troller, may file 
forth the name under which such a suit in equity In any Court of 
distributor transacts or intends to Travis County, Texas having judls­
transact such business as distributor, diction to enjoin the Comptrollers' 
the principal ol'l'ice, residence or act and at any time after the explra­
place of business in Texas, and If tion of said period the Comptroller 
other than an individual the princ!- may suspend or forfeit said permit 
pal ol'l'icers or members thereof not unless enjoined. Any notice required 
to exceed three ( 3), and their ol'l'ice, to be given by the Comptroller may 
street, or post of[ice addresses. The be mailed to the distributor at any 
comptroller may require any other·, place disclosed by application re­
such information as be may desire quired in Section 3 hereof. 
in said application. No distributor Sub-section 6. (a) Before any 
shall sell any carbon black until such permit shall be Issued, and before 
application has been filed, together engaging in the sale of carbon black 
with bond and the obtaining of a in Texas every distributor shall exe­
permit. cute and file with the Comptroller a 

Sub-section 4. Upon receipt of the good and sul'l'icient surety bond 
application and the bond hereinafter which shall run concurrently with 
provided for. the Comptroller shall the permit heretofore provided for in 
issue to every distributor a non-as- this act. The said bond shall be signed 
slgnable, consecutively numbered per- by said distributor, and a good and 
mit authorizing the sale of carbon sul'l'iclent surety company or compa­
black in this State from the date of nies authorized to do business In this 
the issuance of said permit, until State, to be approved by the Comp­
and including the following Decem- trailer in an amount not less than 
ber 31st. On or before January 1st One Thousand Dollars ($1,000.00), 
of each year. and before any dis- nor more than Twenty-five Thousand 
tributor shall engage in selling car- Dollars ($25,000.00), payable to the 
bon black after January 1st, an ap- State of Texas, and conditioned for 
plication shall be filed and a permit the full, complete and faithful per­
obtained for the calendar year, where formance of all the conditions and 
such sale would be subject to the requirements of this act, on a form 
tax. Said permit shall provide that to be prescribed by the Comptroller, 
the same is revocable and shall be with the approval of the Attorney 
suspended upon violation of any pro- General, expressly providing for the 
vision of this Act or any reasonable payment of all taxes, costs, penal­
rule or regulation adopted by the ti·" and interest at Austin, Texas. 
Comptroller. When such permit Is The Hmount of the bond required of 
revoked or suspended, said distrib- any distributor shall be fixed by the 
utor shall not sell any carbon black Comptroller, and, subject to the 
until a new permit is granted or the limitations herein provided, addl­
suspension Of the old permit re- tional bond shall be required by the 
moved. Provided, however, that no Comptroller at any time an exist­
permit shall be issued if the appli- ing bond becomes lnsul'l'iclent. How­
cant is delinquent for any taxes Im- cvrr, the distributor may demand a 
posed by the provisions of this Act. reduction of his bond after six (6) 

Sub-section 5. If any distributor months from the effective date here­
has violated any provision of this act of in a sum to be not more than 
and the Comptroller desires to for- three times the highest tax said dls­
feit or suspend his permit, he shall trilrntor has paid for any month dur­
give notice by registered mail, de- ing preceding six ( 6) months, but 
posited in the United States mails, which shall never be less than the 
stating the reasons justifying for- minimum nor more than the maxl­
feiture or suspension of such permit, mum aforesaid. Provided that the 
and that the same shall be torefeited Comptroller shall have the authority 
fifteen (15) days from said date un- at his discretion to permit any dis­
less said distributor purge himself tributor to make reports and pay-
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ments at shorter Intervals than one 
month, and in such cases to per­
mit bond based on the shorter In­
tervals. 

(b) The Comptroller shall have 
the right, It in his opinion any sur­
ety bond shall become unsatisfactory 
or unacceptable, to require the filing 
of a new bond. Should the distribu­
tor fail or refuse to supply a new 
bond within thirty (30) daYS after 
demand, the Comptroller shall forth­
with cancel said distributor's per­
mit. When said new bond has been 
furnished, the Comptroller shall can­
cel the bond for which said new 
bond Is substituted. No recoveries 
on any bond or execution or any new 
bond or renewal of a permit shall 
Invalidate any bond. A ·new bond 
may be demanded when any new 
permit Is Issued or revived, but no 
revocation or revival shall effect the 
validity of any bond. 

(c) Any surety on any bond 
furnished by any distributor as 
above provided. shall be released and 
discharged from any and all liability 
to the State of Texas securing on 
such bond after the expiration of 
thirty ( 30) days from the date upon 
which such surety shall have lodged 
with the Comptroller written request 
to l!o released and discharged. Pro­
vided, however, that such request 
shall not operate to relieve, release 
or discharge such surety . from any 
liability already accrued, or which 
shall accrue, before the expiration of 
said thirty (30) day period. The 
Comptroller shall promptly on 
receipt of notice of such request 
notify the distributor who furnished 
such bond, and unless such distribu­
tor shall on or before the e:ii:piration 
of such thirty ( 30) day period, file 
with the Comptroller a new bond 
with a surety company duly author­
ized to do business under the laws 
ot the State, in the amount and form 
herelnbefore in this act provided, 
the Comptroller shall forwith cancel 
the license of said distributor. If 
such new bond shall be furnished by 
said distributor as above provided, 
the Comptroller shall cancel and 
surrender the bond tor which such 
new bond is substituted. 

(d) That in lieu of giving a bond, 
any distributor may deposit in the 
Suspense Account of the State Treas­
urer, money In the amount of the 
bond that may be required, which 
shall never be released until secur-

!ties are substituted for the same or 
a bond executed in lieu thereof, or 
until the Comptroller has made a 
complete and thorough investigation 
and authorized the same to be re­
leased; and provided, in lieu of cash 
or the bond required by this act, 
such distributor may deposit secur­
ities with the Comptroller, that shall 
be acceptable to him. Said securi­
ties shall be placed in the Treasury 
as other securities, but in alt events 
shall be of the same class as the 
funds of the University of Texas may 
be invested in. Provided, however, 
that if, in the opinion of the Comp­
troller, the securities so deposited 
should become insufficient for the 
purpose for which deposited, he 
shall demand additional securities. 
Providing when default of payment 
of ta:ii:es is made by any distributor 
who has money and jor collateral 
deposited with the State Treasurer 
In lieu of a bond as herein provided, 
suit shall be instituted by the State 
and after the State has established 
its debt for delinquent taxes by 
judgement of Court, money on de­
posit in Suspense Account shall be 
withdrawn therefrom and shall be 
used to pay off and satisfy said 
judgement, and provided further, if 
collateral is on deposit with the 
State Treasurer, such collateral shall 
be sold by the Comptroller, and the 
proceeds of sale shall be used in pay­
ing off and satisfying said Judge­
ment. 

Sub-section 7. All ta:ii:es, fines, 
penalties and interest due by any 
distributor to the State shall be a 
preferred lien, first and prior to any 
and all other e:ii:isting liens, upon all 
of the property of any distributor, 
devoted to or used in his business as 
a distributor, which property shall 
include refinery, blending plants, 
storage tanks, warehouses, ofl'ice 
buildings and equipment, tank 
truck1 or other motor vehicles or 
any other property devoted to such 
use, and each tract ol land on which 
such refinery, blending plant, tanks 
or other property is located, or 
which is used in carrying on such 
business. If any distributor shall 
fail to remit proper ta:ii:es due, the 
Comptroller may employ auditors or 
other persons to ascertain the cor­
rect amount due, and if such taxes 
have not been properly remitted, the 
distributor sha!J pay the reasonable 
e:ii:penses incurred in such investfga-
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tton and audit as additional penalty. 
Provided, however, that all funds 
paid to the aurlitor of the Comptrol­
ler as expenses incurred in making 
audits. shall be p\ared in a special 
fimr\ in the State Treasury, which 
shall be used until exhausted, for 
making other aur\its, and said sums 
are hereby appropriated for that 
purpose. Provided, that nothing 
herein shall pre\'ent the Comptrol­
ler, when said fnnd is exhausted, 
from nsing other available funds for 
that purpose. 

Sub-section 8. (a) Every distrib­
utor shall keep in Texas for a 
period of two years for the inspec­
tion at all times of the Comptroller 
and the Attorney General, or their 
authorized representatives, a com­
plete record of all natural !(as used 
by such 'distribntor in the manufac­
ture, extraction, processing or pro­
duction of carbon black. 

(b) He shall keep also in Texas 
for a period of two years a complete 
record of earh and every sale. dis­
tribution or use of carbon h\ack 
upon a form of manifest to be pre­
scribed hy the Comptroller and 
furnished bv the distributor. which 
manifest sh,111 be issued in duplicate 
anri numbered consecutively. Said 
roanit'est shall show the date of sale. 
distribution or use the purchaser 
and his address. the quantity sold, 
the means delivery, including the li­
cense number and description if de­
livered in motor vehicle or trailer. 
l'rovided, however, that common 
carriers' shipments shall he support­
P1\ by regular bills of lading. Pro­
v'.ded further that in all deliveries 
of carbon black, other than those 
for rail or water transportation, the 
m;mifest shall show the time the 
carbon black was deFvered into the 
motor vehicle or trailer. Provided 
fnrtlwr. with the exceptions of rail 
shipments, every person rece1vrng 
s~id carbon black or any part of 
same, shall receipt upon the reverse 
side of said manifest for the quantity 
received by him. The manifest shall 
be signed by the distributor and the 
duplicate manifest shall be delivered 
to the person receiving the carbon 
black from said distributor who shall 
carry the same with said carbon 
black. 

( c) For the purpose of enabling 
the authorized officers under this 
law to determine the tax liability of 
a distributor or refinery they shall 

have the right to go upon the prem­
ises of said distributor or refinery, 
examine all the foregoing de­
scribed records and all other ac­
counts pertinent to the inquiry and 
incident to the conduct of the busi­
ness of said distributor. or refinery. 
TLe said authorized agents shall also 
have the right, as an Incident to 
determining said. tax liability, to 
gauge or measure the contents of all 
storage tanks, containers and other 
equipment and to take samples 
therefronL For the foregoing pur­
poses, said authorized officers shall 
also have the right to remain upon 
the said premises for such length of 
time as will be necessary to fully 
tletermine said tax liability. 

( d) If any distributor fails or 
refuses to pay any tax, penalties or 
ir•terest within the time anrl manner 
wovirled by this act, and It becomes 
n0ressary to bring suit or to inter­
vene in any manner for the estab­
lishment or collection of said claim, 
in any judicial proceedings, any re­
port filed in the office of the Comp­
troller by such rlistributor or his 
representative, or a certified copy 
thereof certified to by the Comptrol­
ler or Chief Clerk, showing the 
amount of carbon black sold by such 
distributor or his representative, on 
which such tax. penalties or interest 
have not been paid, or any audit 
made by the Comptroller or his rep­
resentative from the books of said 
c'istributor, when signed and sworn 
to by such representative as being 
made from the records of said dis­
tributor or person from whom such 
distributor has brought, received or 
<1elivered carbon black whether from 
a transportation company or other­
wise, such report or audit shall be 
admissible in evidence in such pro­
ceedings, and shall be prima facie 
evidence of the contents thereof; 
provirled, however, that the incor­
rectness of said report or audit may 
be shown. 

( e) In the event the Attorney 
General shall Ille suit or claim for 
taxes, provided for in the foregoing 
Section, and attach or file as an ex­
hibit any report or audit of said dis­
tributor, and an affidavit made by 
the Comptroller or his representa­
tive that the taxes shown to be due 
by said report or audit are past due 
and unpaid, that all payments and 
credits have been allowed, then, un­
less the party resisting the same 
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shall file an answer in 'the same form 
and manner as required by Article 
3 7 3 6, Revised Civil Statutes of Tex­
as of 1925, as amended by Chapter 
239, Acts of the Regular Session of 
the 42nd Legislature, said audit or 
report shall be taken as prima facie 
evidence thereof, and the proceed­
ings of said article are hereby made 
applicable to suits to collect taxes 
hereunder. 

Sub-section 9. If any distributor 
shall (a) sell carbon black upon 
which a tax is required to be paid 
by this Act without at the time hav­
ing a valid permit, or ( b) fail to 
keep any of the records required to 
be kept by the provisions of this Act, 
or ( c) fail to make the report or 
remittance required by Section 2 
hereof, or (d) if any distributor or 
other person affected by this Act 
shall fail or. refuse to abide by the 
provisions hereof, and the rules and 
regulations promulgated hereunder, 
or violate the same, he. shall forfeit 
to the State as a penalty, the sum of 
not less than Ten Dollars ($10.00), 
nor more than Five Hundred Dollars 
($500.00). Each day's violation 
shall constitute a separate offense 
and incur another penalty, which if 
not paid, shall be recovered in a suit 
by the Attorney General in a Court 
of competent jurisdiction in Travis 
County, Texas, or any other Court 
having jurisdiction. Provided, how­
ever, that in addition to the penal­
ties above, if the distributor does 
not make the remittance within the 
time prescribed by law, he shall for­
feit two per cent ( 2 % ) of the 
amount of the tax due. And if not 
paid within twenty (20) days from 
the due date, he shalJ forfeit an ad­
ditional eight per cent ( 8 % ) pen­
alty. All past due taxes and penal­
ties shall draw interest at the rate 
of ten per cent ( 10 % ) per annum. 

Sub-section 10. Every distributor 
at the time of making the report 
required by Section 2 (d) shall at­
tach legal tender or make proper 
form of money order or exchange 
thereto payable to the State Treas­
urer in the amount of tax for the 
period covered by such report. 

Sub-section 11. All of the moneys 
paid into the State Treasury under 
the provisions of this Act shall be 
set aside and deposited in the follow­
ing manner, to-wit: one-fourth to the 
Available School Fund and three-

fourths to the Old Age Pensions 
Fund. 

Sub-section 12. The Comptroller 
shall have the power and it shall be 
his duty from time to time to adopt, 
publish and enforce reasonable rules 
and regulations not inconsistent 
herewith for the purpose of carry­
ing out the provisions of this Act. 

Sub-section 13. (a) Whoever as 
distributor shall sell any carbon 
black upon which a tax is required 
by the provisions of the Act, to be 
paid without having at the time of 
said sale a valid permit, as required 
by said Act, or whoever as the 
agent, employee or representatives of 
a distributor, shall sell any such 
carbon black knowing that such dis­
tributor does not have a valid permit, 
and whoever shall des.troy, mutilate 
or secrete any of the books and rec­
ords required herein to be kept, or 
refuse access and examination of 
such records to the Comptroller or 
Attorney General, or their author­
ized representatives, or whoever 
shall, as a distributor, dealer, agent, 
employee or representative of a dis­
tributor or dealer, knowingly make 
any false entry or fail to make en­
tries in the books and records re­
quired by the provisions of this Act 
to be kept by a distributor or a 
dealer, or whoever shall knowingly 
make a false or incomplete return 
or report as required by the provi­
sions of this Act to be made, or who­
ever shall knowingly transport in 
any manner any carbon black under 
false billing, or whoever while trans­
porting any carbon black shall wil­
fully refuse to stop the motor vehicle 
he is operating when called upon to 
do so by a person authorized here­
under to stop said motor vehicle, or 
refuses to permit the examination of 
his records and cargo by said person, 
shall be guilty of a felony and shall 
be punished by confinement in the 
State Penitentiary for not more than 
Two ( 2) years or by confinement in 
the county jail for not less than 
(1) month nor more than six (6) 
months, or bY fine of not less than 
One Hundred Dollars ($100.00) nor 
more than One Thousand Dollars 
($1,000.00) or by both such fine and 
imprisonment. 

(b) In addition to the foregoing 
penalties, it is herein provided that 
a conviction for any of the above 
named offenses shall automatically 
forfeit the right of said coavicted 



144 SENATE JOURNAL. 

person to obtain a permit as distrib­
utor, as herein provided, for a period 
of two ( 2) years. 

Sub-section 14. If any article, 
section, subsection, sentence, clause 
or phrase of this Act is for any 
reason held to be unconstitutional, 
such decision shall not affect the 
validity of the remaining portions of 
this Act. The Legislature hereby 
declares that it would have passed 
this Act and each section, subsec­
tion, sentence, clause and phrase 
thereof irrespective of the fact that 
any one or ·more of the sections, 
subsections, sentences, clauses or 
phrases be declared unconstitutional. 

Read. 
Pending. 

Amendment No. 39. 

Senator Small sent up the follow­
ing substitute for Westerfeld amend­
ment: 

By Senator Small: 
Amend H. B. No. 8, by adding a 

new section to be known as Section 
-, which shall read as follows: 

"Sec. -. Amend Article 7047, 
Revised Civil Statutes, 1925, by add­
ing a new section which shall be 
known as Section 45(a), (b), (c), 
(d). (e) and (f) and read as fol­
lows: 

Sec. 4 5 (a) . There is hereby levied 
an occupation tax on every person 
in this State manufacturing or pro­
ducing carbon black; said tax to be 
two per cent ( 2 % ) of the market 
value of all carbon black produced 
or manufactured. The market value 
of carbon black, as that term is 
herein used, shall be the actual mar­
ket value thereof plus any bonus or 
premium or other thing of value paid 
therefor, or the actual value wh~ch 
carbon black does reasonably bring 
in the due course of trade. 

( b) The tax herein imposed shall 
be due and payable at the office of 
the Comptroller at Austin on the 
twenty-fifth day of each succeeding 
month, based on the business done 
the preceding calendar month, and 
on or before said date such manu­
facturer or producer shall make and 
deliver to the Comptroller a verified 
report showing all carbon black man­
ufactured, produced and sold upon 
which a tax accrues, and such other 
information as the Comptroller may 
require. 

(c) A complete record of the busi­
ness done, together with any other 
information the Comptroller may re­
quire, shall be kept by such distrib­
utor; which said record shall be open 
to the Comptroller, Attorney General, 
Auditor and their representatives; 
the Comptroller shall adopt rules 
and regulations for the enforcement 
hereof. 

(d) In the event any person en­
gaged in the business of producing 
or manufacturing carbon black in 
this State shall become delinquent 
in. the payment of taxes herein im­
posed, the Attorney General may en­
join such person from producing or 
manufacturing carbon black until the 
delinquent tax Is paid, and the venue 
of any such suit for injunction is 
hereby fixed in Travis County. 

( e) If any person shall violate any 
of the provisions hereof, he shall 
forfeit to the State of Texas as a 
penalty not less than Twenty-five 
Dollars ($25.00), nor more than 
One Thousand Dollars ($1,000.00) 
for eacli violation and each day's 
violation shall constitute a separate 
offense. If any person shall fall to 
pay said tax promptly, he shall for­
feit two per cent ( 2 % ) thereof as 
penalty, and after the first twenty 
days he shall forfeit an additional 
eight per cent ( 8 % ) . Delinquent 
taxes shall draw interest at the rate 
of eight per cent ( 8 % ) from due 
date. The State shall have a prior 
lien for all delinquent taxes, penal­
ties and interest, on all property 
used by the producer or manufac­
turer in his business of manufactur­
ing and producing carbon black. 

(f) The term "Carbon Black" as 
herein used includes all black pig­
ment produced in whole or in part 
from natural gas, casing head gas 
or residue gas by the impinging of 
a flame upon a channel disk or plate, 
and the tax herein imposed shall 
reach all products produced in such 
manner. 

Read. 
Pending. 

Amendment No. 39-a. 

By Senator Shivers: 
Amend Small substitute by strik­

ing out the words "two per cent," 
wherever it occurs, and substituting 
therefor the words "one-fourth ( % ) 
of one cent per pound." 
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Motion to Table. 

Senator Small moved to table the 
Shivers amendment. 

The motion prevailed by the fol­
lowing vote: 

Collie. 
Davis. 
Holbrook. 
Hornsby. 
Isbell. 
Moore. 
Neal. 
Nelson. 
Oneal. 

Beck. 
Blackert. 
Cotten. 
DeBerry. 
Hill. 

Yeas-17. 

Rawlings. 
Redditt. 
Regan. 
Sanderford. 
Small. 
Stone. 
Van Zandt. 
Weinert. 

Nays-10. 

Pace. 
Shivers. 
Sulak. 
Westerfeld. 
Woodruff. 

Absent-Excused. 

Burns. 
Martin. 

Poage. 

Amendment No. 39-b. 

By Senator Moore: 
Amend the Small substitute by in­

serting before the words "two per 
cent" the words "1116 of 1¢ per 
pound where the market value is 
3¢ per pound or less and where the 
value of such carbon black exceeds 
3¢ per pound such tax to be" 

Read and adopted by the follow­
ing vote: 

Blackert. 
Collie. 
Davis. 
DeBerry. 
Holbrook. 
Hornsby. 
Isbell. 
Moore. 
Neal. 
Nelson. 
Oneal. 
Pace. 

Yeas-24. 

Poage. 
Rawlings. 
Redditt. 
Regan. 
Sanderford. 
Shivers. 
Small. 
Stone. 
Sulak. 
Van Zandt. 
Weinert. 
Woodruff. 

Nays--4. 

Beck. Hill. 
Cotten. Westerfeld. 

Absent-Excused. 

Burns. Martin. 

Amendment No. 39-c. 

By Senator Van Zandt: 
Amend Small substitute, as amended, 

by changing 3 ¢ per pound to 4 ¢ per 
pound, and change 2 per cent to 3 
per cent, and change 1116 to 1112. 

Read and adopted. 

The Small substitute as amended 
was adopted by the following vote: 

Beck. 
Blackert. 
Collie. 
Cotton. 
Davis. 
De Berry. 
Holbrook. 
Hornsby. 
Isbell. 
Moore. 
Neal. 
Nelson. 

Yeas-24. 

Oneal. 
Pace. 
Poage. 
Rawlings. 
Redditt. 
Regan. 
Sanderford. 
Small. 
Stone. 
Sulak. 
Van Zandt. 
Weinert. 

Nays-3. 

Hill. Woodruff. 
Westerfeld. 

Burns. 
Martin. 

Absent-Excused. 

Shivers. 

The Westerfeld amendment as sub­
stituted and amended was adopted 
by a viva voce vote. 

Amendment No. 39-d. 

By Senator Davis: 
Amend H. B. No. 8, by striking 

out the following words in Section 
4, page 5, lines 37 to 39; inclusive: 
"and including football games, base­
ball games, tennis matches, golf tour­
naments, and all other like games 
or exhibitions." 

Read and adopted. 

Message From the House. 

The Chair recognized the Door­
keeper, who introduced a messen­
ger from the House, with the follow­
ing message: 

Hall of the House of Representatives, 
Austin, Texas, Oct. 20, 1936. 

Hon. Walter F. Woodul, President of 
the Senate. 
Sir: I am directed by the House 

to inform the Senate that the House 
has passed the following bill: 
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H. B. No. 32, A bill to be entitled 
"An Act defining certain words, 
terms and phrases for the purposes 
hereof; providing and imposing ~n 
occupation tax on the first sale, dis­
tribution or use of carbon black in 
this State; providing certain excep­
tions· requiring distributors of car­
bon black to obtain a permit and 
file with the Comptroller of Public 
Accounts a surety bond or in lieu 
of bond to deposit in a suspense 
account in the State Treasury an 
amount of money equal to the 
amount of bonds required; regulat­
ing the issuance of such permits and 
providing for the suspension and re­
vocation of permits issued; etc., and 
declaring an emergency." 

Respectfully submitted, 
A. C. DUNN, 

Acting Chief Clerk, House of 
Representatives. 

Motion to Reconsider. 

Senator DeBerry moved to re­
consider the vote by which the De­
Berrv amendment, as substituted, to 
Com;,,ittec Amendment No. 5, was 
adopted. 

The motion prevailed. 

or the security for which, as pro­
vided hereinbefore, is filed for rec­
ord on or after the first day of th!' 
calendar month next succeeding the 
effective date of this Act." 

Read and adopted. 

Amendment No. 41. 

By Senator Oneal: 
Amend House Bill No. 8, by add­

ing immediately after Section 14 an­
other section to be numbered 14A as 
follows: 

"Provided that the additional tax 
levied in Section No. 14 next above 
in this Act shall not be levied upon 
oil produced from marginal wells 
having a potential daily production 
of not exceeding five barrels of oil 
a day. The burden of proving that 
any well is a marginal well with a 
r•ntential production of not exceed-
ing five barrels a day shall be upon 
the owner, operator, or person re­
quired under this Act to pay the tax 
leYied hereunder. Any well from 
which the oil produced therefrom is 
run into a flow tank into which is 
also run oil from a well not exempt 
under this Act shall be conclusively 
presumed not exempt hereunder. Senator Oneal received unanimous 

consent to withdraw his substitute 
amendment. 

Provided further that if the Court 
of final resort should hold that the 
including of this section in this Act 

DeBerry had the effect of making unconstitu­
tional that part of this Act levying 

Question: Shall the 
amendment be adopted? 

The amendment was adopted by 
1 

an arlditional tax on oil, then this 
sect.ir•n shall be by such Court held 
inoperative and the constitutionality 
of the levy of additional taxes on 

a viva voce vote. 

Motion to Recess. 

On motion of Senator Collie at 
12:01 o'clock P. m., the Senate re­
cessed until 2 o'clock p. m. 

After Re<:ess. 

The Chair called the Senate to 
order at 2 o'clock p. m. 

Pending business was H. B. No. 8. 

Amendment No. 40. 

By Senator Oneal: 
Amend H. B. No. 8, by adding 

immediately at the end of Subdivi­
sion (a) of Section 6 and as a part 
of said subdivision the following: 

"The tax levied and assessed here­
in shall be upon such notes and obli­
gations as are renewed, extended, or 
made and executed on or after the 
first day of the calendar month next 
succeeding effective date of this Act, 

oil as provided in Section 14 hereof 
saved. 

It is here declared to be the Intent 
of the Legislature to levy the ad­
ditional tax provided in Section 14 
hnpof, and, if it can be done with­
out 1 endering Section 14 hereof void 
and unconstitutional, to make the 
exf'r:1ption provided in this section; 
otherwise not to make such exemp-
tion but to make in any event the 
levy of tax provided in Section 14 
hc~eof." 

Read and failed of adoption by the 
following vote: 

Blackert. 
Collie. 
Davis. 
Holbrook. 
Oneal. 

Yeas-9. 

Poage. 
Small. 
Sulak. 
Woodruff. 
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Beck. 
Burns. 
Cotten. 
DeBerry. 
Hill. 
Hornsby. 
Isbell. 
Moore. 
Neal. 
Pace. 

Nays-19. 

Rawlings. 
Redditt. 
Regan. 
Sanderford. 
Shivers. 
Stone. 
Y!ln Zandt. 
vveinert. 
Westerfeld. 

Absent-Excused. 

Martin. Neis·on. 

Amendment No. 42. 

By Senators Shivers and Burns: 
Amend H. B. 8, by adding a sec­

tion thereof to read as follows: 
"Each individual company associa­

tion or corporation engaged in the 
business of cementing oil wells, 
shall make quarterly on the first 
day of January, April, July, and 
October of each year, a report to the 
Comptroller under oath, showing 
·gross receipts, during the preceding 
quarter. At the time of :filing such 
report, said individuals, companies, 
associations, or corporations shall 
pay to the State Treasurer an oc­
cupation tax equal to two per cent 
( 2 % ), of said gross receipts as 
shown by said report. 

Read and adopted by the follow­
ing vote: 

Beck. 
Burns. 
Collie. 
Cotten. 
DeBerry. 
Hill. 
Hornsby. 
Isbell. 
Moore. 
Nelson. 
Oneal. 

Blackert. 
Davis. 
Holbrook. 
Neal. 

Yeas-22. 

Pace. 
Poage. 
Redditt. 
Sanderford. 
Shivers. 
Stone. 
Suiak. 
Van Zandt. 
Weinert. 
Westerfeld. 
Woodruff. 

Nays-7. 

Rawlings. 
Regan. 
Small. 

Absent-Excused. 
Martin. 

Amendment No. 43. 

By Senator Sanderford: 
Amend H. B. 8, striking out all 

taxing prqvisions and inserting in 

lieu thereof, and in the proper place, 
the following: 

Be it enacted by the Legislature of 
the State of Texas: 
Section 1. Imposition of the Tax. 

For the purpose of creating an Old 
Age Assistance Fund in the State 
of Texas, and for paying the benefits 
provided for in Article 6243 of the 
Revised Civil Statutes of the Second 
Called Session of the Forty-fourth 
Legislature, there is hereby levied 
upon and there shall be collected 
from all persons making sales at re­
tail, as herein defined, an annual tax 
equal to two per cent ( 2 % ) of the 
gross retail sales thereof, less deduc­
tions allowed in Section 6 of this 
Act. 

Sec. 2. Providing that bread, 
meat, sugar, coffee, milk, and vege­
table products when purchased for 
home consumption shall be exempt 
from the tax imposed by this Act. 
Providing further that articles of 
clothing which have a selling price 
of Two Dollars ($2.00) or less per 
article and all suits of clothing 
which have a selling price of Five 
Dollars ( $ 5. 0 0) or less per suit shall 
be exempt from the tax levied by 
this Act. 

Sec. 3 .. Any person engaged in 
the business of making sales at re­
tail who is at the same time engaged 
in some other kind of business, oc­
cupation or profession not taxable 
under this Act shall keep books to 
show separately the transactions 
used in determining the tax herein 
levied. In the event such person 
fails to keep such separate books, 
there shall be levied upon him a tax 
based upon the entire gross retail 
sales of both, or all of his business. 

Sec. 4. The tax hereby imposed 
shall be payable from and after 
January 1, 1937, as herein provided. 

Sec. 5. Providing the S t a t e 
Comptroller's Department shall be 
the agency designated to collect the 
tax imposed by this Act and that 
the State Comptroller's Department 
shall be allowed one per cent ( 1 % ) 
of the total annual collections re­
sulting from this Act as expense for 
the administration of this Act. 

Sec. 6. Deductions. - (a). In 
computing the amount of tax levied 
under the provisions of this Act for 
any year, the taxpayer may deduct 
from the gross· retail sales taxable 
under this Act the sum of Five 
Hundred Dollars ($500.00). Every 
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person exercising any privilege tax­
able hereunder for any fractional 
part of the tax year shall be entitled 
to a deduction of that part of the 
sum of Five Hundred Dollars 
( S 5 00. 00) which bears the same p;o­
portion to the total sum of Five 
Hundred Dollars ($500.00) that the 
period of time during which such 
person is engaged in such business 
bears to the entire year. Upon fil­
ing monthly returns provided for 
ill this Act, a twelfth part of the de­
duction granted in this Section may 
re claimed and deducted on such re­
tnrns. 

( b). No person subject to a tax 
under this Act need include in the 
amount of his gross retail sales used 
for the computation of the tax any 
proceeds of his business derived 
from sales to the United States, the 
State of Texas, its departments of 
institutions, or any of its subdivi­
sions, or any proceeds of bis busi­
ness which are exempt from taxa­
tion by reason of the provisions of 
the Constitution of the United 
States, or the Constitution of Texas. 

Sec. 7. Additional Tax. - The 
tax imposed by th is Act shall be in 
addition to all other license fees 
and levied by law as a condition 
prpcedent to engaging in or coi.duct­
ing any business taxable hereunder, 
except as in this Act otherwise 
specifically provided, and this Act 
shall not be construed as repealing 
any existing tax law. 

Sec. 8. The tax hereby imposed 
shall be collected by the retailer 
from the consumer in so far as same 
can be done. 

Sec. 9. It shall be unlawful for 
any retailer to advertise or hold out 
or state to the public or any con­
sumer, directly or Indirectly, that 
the tax or any part thereof imposed 
by this Act will be assumed or 
absorbed by the retailer or that it 
will not be added to the selling price 
of the property sold, or if added that 
it or any part thereof will be refund­
ed. Any person violating any of the 
provisions of this Section shall be 
guilty of a misdeameanor and upon 
conviction shall be fined not to ex­
ceed Two Hundred Dollars 
($200.00). 

Sec. 10. Any retailer convicted 
of violating the provisions of Sec­
tion 9 of this Act shall forfeit his 
license procured under the terms 
hereof. 

Sec. 11. Monthly return; com­
putation of tax; payment.-The 
taxes levied hereunder shall be a 
personal obligation of the retail tax­
payer and shall be due and payable 
in monthly installments, on or be­
fore the fifteenth day. of the month 
next succeeding the month in which 
the tax accrued. The taxpayer shall, 
on or before the fifteenth day of 
each month, make out a return for 
the preceding month In the form re­
quired by the Comptroller of Public 
Accounts of the tax for which he is 
liable, and he shall mail the return, 
together with a remittance for the 
amount of the tax, to the office of 
the Comptroller. Such monthly re­
turn shall be signed by the taxpayer 
or his duly authorized agent. 

Sec. 12. Any person taxable 
under this Act, doing business 
wholly or partly on a credit basis, 
may make application to the Comp­
troller for permission to prepare his 
returns on the basis of cash actually 
received. Such application shall be 
granted by the Comptroller under 
such rules and regulations as the 
Comptroller may prescribe. When 
such application is granted, the tax­
payer shall thereafter until further 
order of the Comptroller Include In 
each return all cash received during 
the month preceding, and shall pay 
taxes on the basis of such cash 
receipts at the time of filing such 
return. 

Sec. 13. Annual return; pay­
ment of tax after end of tax year.­
On or before thirty days after the 
end of the tax year each person 
liable for the payment of a tax un­
der this Act shall make an annual 
return in the form required by the 
Comptroller, showing the total gross 
proceeds of his business for the pre­
ceding tax year, and showing the 
amount of tax payable by him under 
this Act, and, after deducting the 
amount of the monthly payments 
made during such tax year, he shall 
transmit the return to the Comptrol­
ler, with his remittance covering the 
residue, if any, of the tax payable 
by him for the preceding tax year. 
Such return shall be verified by the 
oath of the taxpayer, or his duly 
authorized agent. The Comptroller, 
for good cause shown, may extend 
the time for making the annual re­
turn on the application of any tax­
payer. The Comptroller shall, on 
application of any taxpa;i:er, permit 
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him to use as the tax year for the 
purposes of this Act the fiscal year 
used in the ordinary course of his 
business instead of the fiscal year of 
the State of Texas. 

Sec. 14. Consolidated returns.­
Any person engaging in two or more 

. places in the same business or busi­
ness of like character taxable under 
this Act, shall file a consolidated re­
turn covering all such business acti­
vities engaged in within this State 
and shall be entitled to deduct one 
exemption only in the amount of 
Five Hundred Dollars ($500.00), as 
allowed in Section 7. 

Sec. 15. Examination of re-
turns; Determination of tax: De­
ficiency assessments.-As soon as 
practicable after each return is filed 
the Comptroller shall examine it. If 
it then appears that the correct 
amount of tax Is greater or less than 
that shown in the return, the tax 
shall be recomputed and the correct 
tax determined. If the amount paid 
exceeds 'that which should have been 
paid on the basis on the tax so re­
computed, the .excess so paid with 
interest at four per centum per an­
num shall be credited against a sub­
sequent tax or shall be refunded if 
requested by the taxpayer. 

Sec. 16. If the amount paid is 
less than the amount which should 
have been paid, the deficiency, to­
gether with interest thereon at the 
rate of one-half of one per cent per 
month from the time the tax was 
due, shall become due and payable 
after notice and hearing as herein 
provided. 

Sec. 17. If any part of the de­
ficiency is due to negligent or inten­
tional disregard of this Act. or of 
authorized rules and regulations of 
the Comptroller, but without intent 
to defraud, there shall be added as 
a penalty ten per cent of the total 
amount of the deficiency in the tax, 
and interest shall be collected at the 
rate of one per cent per month on 
the amount of such deficiency in the 
tax from the time it was due, which 
interest and penalty shall become 
due and payable after notice and 
hearing as hereinafter provided. 

Sec. 18. If any part of the de­
ficiency Is due to a fraudulent in­
tent to evade the tax, then there 
shall be added as a penalty one 
hundred per cent of such deficiency 
and, in such a case, the whole 

amount of tax unpaid, together with 
the penalty, shall become due and 
payable after notice and hearing as 
hereinafter provided, and an addi­
tional one per cent per month on 
the tax shall be added from the date 
such tax was due until paid. 

Sec. 19. Wheuever notice is re­
quired under the provisions of this 
Act, such notice ·shall be given 
either by personal service or by reg­
istered mail addressed to the last 
known address of the taxpayer. 

Sec. 20. No deficiency, interest 
or penalty shall be assessed for any 
year aHer the expiration of three 
years from the date set for the filing 
of the annual return for such year. 

Sec. 21. Remittances.-AU remit­
tances of taxes imposed by this Act 
shall be made to the Comptroller by 
bank draft, check, cashier's check, 
money order, certificate of deposit or 
money. The Comptroller shall is­
sue his receipt, and shall forthwith 
deposit all moneys received in the 
State Treasury, where it shall be 
credited as in this Act provided· 
provided that no remittance othe~ 
than cash shall be final discharge of 
liability for the tax herein assessed 
and levied unless and until it has 
been paid in cash. 

Sec. 22. Failure to make return. 
If any person fail or refuse to file 
a return, the Comptroller shall pro­
ceed to assess the tax against such 
person and shall notify him of the 
amount thereof. Such tax shall be­
come due and payable after notice 
and hearing as hereinafter provided. 

-sec. 23. As soon as possible after 
procuring such information, the 
Comptroller shall proceed to assess 
the tax against such person, and 
shall notify him of the amount there­
of. Such tax shall become due and 
payable after notice and hearing as 
hereinafter provided. 

Sec. 24. In case of failure to file 
any return required by this Act, 
within the time prescribed by this 
Act, or prescribed by the Comptroller 
in pursuance of the provision2 of this 
Act, twenty-five per cent of the tax 
shall be added as a penalty; pro­
vided, that when a return is tiled 
after such time and it is shown that 
the failure to file was due to reason­
able cause, and not due to willful 
neglect, no such addition shall be 
made to the tax. The amount so 
added shall be collected as a part of 
the tax. 
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Sec. 25. Tax Debt Due State; Col­
lection.-( a) It the tax imposed by 
this Act is not paid on the date the 
same is required to be paid under 
the provisions of this Act, the Comp­
troller, or some person designated by 
him may cause a demand to be made 
on the taxpayer for the payment 
thereof. If such tax remains unpaid 
for ten days after such demand bas 
been made and no proceedings have 
been taken to review the same, the 
Comptroller may issueo a warrant 
under the official seal of his office, 
directed to the sheriff of any county 
of the State. or to any State officer 
authorized to serve process. com­
manding said sheriff or other officer 
to levy •upon and sell the property of 
the taxpayer, used in connection with 
the business for the privilege of do­
ing which 'the tax is levied, found 
within his jurisdiction, for the pay­
ment of the amount thereof with the 
added penalties, interest and the cost 
of executing the warrant. Such 
warrant shall he returned to the 
Comptroller, together with the 
money collected by virtue thereof 
within the time therein specified. 
which shall not be less than twenty 
( 2 0) nor more than ninety ( 9 O) days 
from the date of the warrant. The 
sheriff or other officer to whom such 
warrant shall he direrted shall pro­
ceed upon the same in all respects 
and with like effect and in the same 
manner as prescribed by law in re­
spect to executions issued against 
property upon judgments by a court 
of record, and shall he entitled to 
the same fees for his services in 
Pxernting the warrant, to be collected 
in the same manner. The State or 
Texas, throngh the Comptroller, or 
some officer or agent designated by 
him, is hereby authorized to bid for 
and purchase any property sold un­
der the provisions hereof. 

Ser. 2 6. In addition to the mode 
o,,r rrillection provided herein, the 
l omptrn11er and/or the Attorney 
General may bring an action at law 
in the county in which the business 
or any part thereof is carried on, to 
rollect and recover the amount of 
taxes, interest and/or penalties due 
from any taxpayer. 

Sec. 2 7. Tax Lien; Sale of Busi­
ness.-The tax and any interest or 
penalties imposed by this Act shall 
be a lien upon the property of the 
taxpayer used in connection with 

the business for the privilege .of 
doing which the tax is imposed. If 
any person liable for a tax levied 
hereunder shall sell out his business 
or stock of goods, or shall quit the 
business, such person shall make a 
final return within fifte.en (15) days 
after the date o! selling or quitting. 
business. His successor, if any, shall 
be required to withhold sufficient of 
the purchase money to cover the 
amount of such taxes and interest 
or penalties due and unpaid until 
such time as the former owner shall 
produce a receipt from the Comp­
troller showing that they have been 
paid, or a certificate stating that no 
taxes are due. If the purchaser of 
a business or stock of goods shall 
fail to withhold purchase money as 
above provided, he shall be person­
ally liable for the payment of the 
taxes, interest and penalties accrued 
and unpaid on account of the opera­
tion of the business of the former 
owner. 

Sec. 28. Jeopardy Assessment.­
If the Comptroller finds that a per­
son liable for tax under any provi­
sions of this Act designs quickly to 
depart from the State, or to remove 
his property therefrom, or to con­
ceal himself or his property therein, 
or to do any other act tending to 
prejudice or to render wholly or 
partly ineffectual proceedings to col­
lect such tax unless such proceed­
ings he brought without delay, the 
Comptroller shall cause notice of 
such findings to be given such per­
son, together with a demand for an 
immediate return and immediate pay­
ment of such tax. Thereupon such 
tax shall become immediately due 
and payable. If such person (1) 
is not in default in making any re­
turn or paying any tax Prescribed 
by this Act, and ( 2) furnishes evi­
dence satisfactory to the Comptrol­
ler under regu Ja tions to be pre­
scribed hy the Comptroller's finding 
relates, then such tax shall not be 
payable prior to the time otherwise 
fixed for payment. 

Sec. 29. Corporation; Dissolu-
tion; Withdrawal.-The Secretary of 
State shall withhold the issuance of 
any certificate of dissolution or with­
drawal in the case of any corpora­
tion organized under the laws of 
this State, or organized under the 
laws of another state, and admitted 
to do business in this State, until 
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the receipt of a notice · from the 
Comptroller ·to the effect that all 
taxes levied under this Act against 
any such corporation have been paid, 
or until he shall be notified by the 
Comptroller that the applicant is not 
indebted for any taxes levied here­
under. 

Sec. 30. Failure to Obtain License 
or Pay Tax; lnjunction.-Any person 
-against whom a tax shall be as­
sessed as herein provided may be 
restrained and enjoined by proper 
proceedings instituted In the name 
of the State of Texas, brought by the 
Attorney General at the request 
of the Comptroller, from engaging 
and/or continuing a business for 
which a privilege tax is required by 
the provisions of this Act, until such 
tax shall have been paid, and/or 
license secured, and until such per­
son shall have complied with the 
provisions of this Act. Venue for 
such suits shall be fixed in Travis 
County, or in the county In which 
the taxpayer resides. 

Sec. 31. Records and Special Re­
turns.-Every person liable to any tax 
imposed by this Act, shall keep such 
records, render oath to such state­
ments, make such returns, and com­
ply with such rules and regulations 
as the Comptroller may from time to 
time prescribe. Whenever in the 
judgment of the Comptroller it is 
necessary, he may require any person 
by notice served upon him, to make 
a return, render under oath such 
statements, or keep such records, as 
the Comptroller deems sufficient to 
show whether or not such person is 
liable to tax under this Act. 

Sec. 32. Comptroller, Deputies or 
Employees May Subpoena Witnesses. 
--'The Comptroller may himself, or 
by his duly appointed deputies and 
agents, examine the books, records 
and papers of any person subject to 
taxation under this Act. The Comp­
troller, or any of his deputies or 
agents, may issue a subpoena re­
quiring any person to appear before 
him to be examined with reference 
io any matter within the scope of 
the inquiry or investigation being 
conducted by such Comptroller, or 
his deputy, and to produce any 
books, records or papers pertaining 
thereto. The Comptroller, or any 
deputy, may administer an oath to 
any witness concerning any matter 
before the Comptroller. In case of 
disobedience of a subpoena the 

Comptroller, or his deputy, may in­
voke the aid of any district court 
in the State of Texas in requiring 
the attendance and testimony of wit­
nesses, and the production of books, 
papers and documents. Any of the 
uistrict courts of this State, In case 
of refusal to obey a subpoena, may 
issue an order requiring such per­
son to appear before said Comptrol­
ler, or deputy, and produce books 
and papers, If so ordered, and any 
evidence touching the matter in 
question, and any failure to obey 
such order of the court may be 
punished by said court as in con­
tempt thereof. 

Sec. 33. Testimony; Immunity.­
No person shall be excused from 
testifying or from producing any 
books, papers, records, or memo­
randa in any investigation, or upon 
any hearing, when ordered to do so 
by the Comptroller upon the ground 
that the testimony or evidence, doc­
umentary or otherwise, may tend to 
incriminate him, or subject him to 
a criminal penalty; but no person 
shall be prosecuted or subjected to 
any criminal penalty for, or on ac­
count of, any transaction made or 
thing concerning which he may tes­
tify or produce evidence, documen­
tary or otherwise, before the ·Comp­
troller, or his agent. No person so 
testifying shall be exempt from 
prosecution and punishment for per­
jury committed in so testifying. 

Sec. 34. The Comptroller shall 
publish annually a report containing 
his rulings and orders, and said re­
port shall include such statistical 
information of a general character 
as may be deemed of general inter­
est. Unless, in accordance. with a 
judicial order, the Comptroller, his 
agents or employees, or former 
Comptroller, his agents or employees, 
shall not divulge any facts or In­
formation obtained in connection 
with the administration of that por­
tion of this Act pertaining to the 
tax herein levied, and all reports 
filed by the taxpayer shall be con­
sidered and deemed privileged and 
confidential information. 

Sec. 35. Appeal; Correction of 
Assessment; Injunction.-If the 
Comptroller, after examining the re­
turns of any taxpayer, determines 
that the taxpayer is indebted to the 
State by reason of a deficiency ac­
companying such writ, the Comptrol­
ler shall give such taxpayer notice 



152 SENATE JOURNAL. 

of the intentit•n to levy such de­
ficiency. Such taxpayer may, if he 
so desires, and serves notice thereof 
upon the Comptroller within twenty 
( 20) days, demand a hearing on _the 
question of the levy of such deficien­
cy. Thereupon, the Comptroller shall 
set a time and place for hearing 
and shall give the taxpayer reason­
able notice thereof. 

Sec. 3 6. The taxpayer shall be 
entitled to appear before the Comp­
troller and he represented by coun­
sel, and present testimony and ar­
gument. After the hearing, the 
Comptroller shall render his decision 
in writing and by order levy any 
deficiency found by him to be due 
and payable. 

Sec. 3 7. If any taxpayer is ag­
grieved by any decision of the Comp­
troller, he s'hall be required to pay 
the amount of the taxes, interest and 
penalties found to be due by the 
comptroller, and shall be permitted 
to bring an action in the district 
court in the county In which the 
business for the privilege of doing 
which the tax is levied is carried 
on, to recover the amount of the 
taxes alleged to have )Jeen unlawfully 
levied upon him. Such action shall 
be conducted in accordance with the 
statu•es a.nd rules of procedure now 
applicable to civil suits in the State 
of Texas. The taxes· paid by such 
aggrieved taxpayer on such deficiency 
shall be deposited with the State 
Treasurer in the "Suspense Account" 
and shall be so held by the Treas­
urer pending the final determination 
of said suit. 

Sec. 38. Any action brought under 
the preceding section shall be against 
the State of Texas, and citation shall 
issue thereon to the Comptroller, and 
to the countv attorney of the county 
in which said suit is brought. 

Sec. 3 9. In the event any tax­
payer is found entitled to recover 
any s".ms paid pursuant to the orders 
of the Comptroller, as hereinbefore 
provided, such sums shall be paid 
from the suspense account upon the 
warrant of the Comptroller. 

Sec. 40. No injunction shall issue 
to stay proceedings for assessment 
or collection of any taxes levied un­
der this Act. 

Sec. 41. Offenses; Penalties.-It 
shall be unlawful for any person to 
refuse to make the return required 
by this Act, or to make any false or 
fraudulent return, or any false state-

ment in any return, with intent to 
defraud the State, or to ·avoid the 
payment of the tax, or any part 
thereof, imposed by this Act, or for 
any person to aid or abet another In 
any act to evade payment of the tax, 
or any part thereof, Imposed by this 
Act, or for the president, vice-presi­
dent, secretary, treasurer, or any 
officer or employee of any company 
to make or permit to be made for 
any company, corporation or asso­
ciation any false return, or any false 
statement in any return required In 
this Act, with the intention to evade 
the payment of any tax hereunder. 

Persons violating any of the pro­
visions of this Act shall be guilty 
of a felony and on conviction thereof 
shall be imprisoned in the State 
Penitentiary for a period of not less 
than one nor more than five years. 
In addition to the foregoing penalty, 
any person who shall knowingly 
swear to or verify any false or 
fraudulent statement with the in­
tent aforesaid, shall be guilty of the 
offense of false swearing, and on 
conviction thereof shall be punished 
in the manner provided by law. 

Sec. 42. Any person who shall 
engage in any business in this State 
which is taxable under this Act, and 
who fails to secure from the Comp­
troller a license to engage in such 
business after a license to do so shall 
have expired, or shall have been sus­
pended by the Comptroller with the 
intent to defraud the State, shall 
be guilty of a misdemeanor, and 
shall be punished by a fine of not 
more than one year, or by both fine 
and imprisonment. 

Sec. 43. The Comptroller shall 
have the power, after a hearing to 
suspend the license of any person 
who shall violate or fail to comply 
with any provisions of this Act, or 
any rule or regulation promulgated 
by the Comptroller pursuant to the 
provisions of this Act. The Comp­
troller shall have power to restore 
licenses after suspension. If any per­
son shall engage in business taxable 
under this Act while his license is In 
suspense, the tax imposed with re­
spect thereto shall nevertheless be 
imposed and be payablJJ with respect 
to such business. Any person whose 
license has been revoked as herein 
provided shall have the right to ap­
peal from the ruling of the Comp­
troller by an appeal to the District 
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Court. Venue for such appeals shall 
be fixed in Travis County, Texas. 

Sec. 44. The sums of money re­
ceived and collected under the pro­
visions of this Act shall be deposited 
by the Comptroller in the State 
Treasury to the credit of the Old 
Age Assistance Fund. 

The following amounts are hereby 
appropriated from said fund for 
the specific uses and purposes set 
forth, as follows: 

1. To the Director of Old Age As­
sistance Commission for each fiscal 
year, the amount necessary to defray 
the expenses of administering the 
Old Age Assistance Fund, not to ex­
ceed one per cent of the total rev­
enues derived under the provisions 
of this Act. 

2. A sufficient sum of money to 
pay the Old Age Assistance Com­
pensation, each fiscal year, as pro­
vided for under the terms of Article 
6243 of the Revised Civil Statutes, 
Acts of the Second Called Session 
of the Forty-Fourth Legislature. 

3. Any sums remaining after 
payment of the above appropriation 
shall remain to the credit of said 
fund. 

Sec. 45. Definitions. That when 
used in the tax sections of this Act, 
the following definitions shall be ap­
plied: 

(a). The term "person" includes 
any Individual, firm, co-partnership, 
joint adventure, association, cor­
poration company, estate, trust, or 
any other group or combination act­
ing as a unit; and the plural, as well 
as the singular number, unless the 
·intent on to give a more limited 
meaning is disclosed by the context. 

(b). The term "sale at retail" 
mea.ns any transaction by which IS' 
transferred for a consideration the 
ownership of tangible personal 
property when such transfer is made 
in the ordinary course of the trans­
feror's business· and is made to the 
transferee for consumption or use, 
or for any other purpose than for 
resale in the form of tangible per­
sona.I property. The term "sale at 
retail" includes conditional sales, 
installment lease sales, and any 
other transfer of such property when 
the title is retained as security for 
the purchase price but is intended 
to be transferred later. 

{c). The term "sale at retail" 
shall not include an isolated trans­
action in which any tangible prop-

erty is sold, transferred, offered for 
sale, or delivered by the owner 
thereof, or by his representative for 
the owner's account, such sale, 
transfer or offer for sale, or delivery, 
not being made in the ordinary 
course of repeated and successive 
transactions of a like character by 
such owner, or on his account by 
such representative: 

(d). The term "sale at retail" in­
cludes the sale of electricity for 
light, heat, and power, the sale of 
tickets or the right of admission to 
any place operated and maintained 
for amusement purposes, tolls and 
rentals charged by telegraph and 
telephone companies, and the sale of 
natural and artificial gas when made 
to the consumer or user for the con­
sumption of use, rather than for re­
sale. 

( e). The term "gross retail sales" 
means the amount received In 
money, credits, property or otha'r 
thing of value in consideration of 
sale at retail within this State, with­
out any deduction on account of the 
cost of the property sold, the cost 
of materials used, the cost of labor 
or services purchased, amounts paid 
for interest or discounts, or any 
other expense whatsoever, nor shall 
any deduction be allowed for losses, 
credits or refunds. The sale price 
of returned goods may be deducted. 

(f). The terms "business" in­
cludes all activities engaged in by 
any person, or caused to be engaged 
in by him with the object of gain, 
bl)nefit, or advantage, either direct 
or indirect. 

(g). The term "tax year" or 
"taxable year" means the fiscal year 
of the State of Texas, or the tax­
payer's fiscal year, when permission 
is obtained by him from the Comp­
troller to use his fiscal year as the 
tax period in lieu thereof. 

(h). The word "taxpayer" means 
any person liable for any tax here­
under. 

{i). The word "tax" shall in­
clude all taxes, interest or penalties 
levied under this Act. 

( j). The term "Comptroller" 
when used in this Act means "The 
Comptroller of Public Accounts of 
the State of Texas." 

(k). The term "Director" when 
used in this Act means "Director of 
Old Age Assistance." 

Sec. 46. The Director and Comp­
troller shall have the authority to 
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prepare such forms as may be neces-
sary for the administration of this 
Act, and to promulgate rules and 
regulations not inconsistent with the 
provisions hereof for the purpose of 
placing same into e!Tect. 

Sec. 47. Each Section of this 
Act, and each sub-section. sentence, 
clause and phrase is hereby declared 
to be independently operative, and 
if any section, sub-section, sentence, 
clause or phrase of this Act shall 

(Pair Recorded.) 

Senator Collie (present) who 
would vote yea, with Senator Martin 
(absent) who would vote nay, 

Amendment Nq._ 44. 

By Senators Moore and Weinert: 
Amend H. B. No. 8, Sec. 16 sub. 

(a) by striking out "$1.20" and in­
serting In lieu thereof "9 6 cents" 

be declared invalid by any court of The amendment was adopted by 
competent jurisdiction, it shall not the following vote: 
affect or invalidate the remainder of 
this Act. 

Sec. 48. The fact that the citi-
Yeas-24. 

zens of Texas by their recent over- Beck. 
whelming vote have expressed their Blacker!. 

Poage. 
Rawlings. 
Redditt. 
Sanderford. 
Shivers. 
Small. 
Stone. 
Sulak. 

desire to give the citizens of this 
State past the age of 65 years the 
assistance herein granted, and the 
further fact that there are many 
citizens who are over the age of 6 5 
years and who are unemployed and 
do not have sufficient funds to buy 
the actual necessities of life, and 
they are in actual need at this time, 
creates an emergency and an im­
perative public necessity, demanding 
the suspension of the constitutional 

Burns. 
Collie. 
Davis. 
Holbrook. 
Isbell. 
Moore. 
Neal. 
Nelson. 
Oneal. 
Pace. 

Van Zandt. 
Weinert. 
Westerfeld, 
Woodruff. 

Nays-4. 
rule requiring bills to be read on Cotten. 
three separate days in each house, 
and said rule is hereby suspended, DeBerry. 

Hill. 
Hornsby. 

and 'his Act shall take effect and be Absent-Excused. 
in force from and after its passage, Marti'n. 
and it is enacted. 

Motion to Table. 

Senator De Perry moved to table 
the amendment. 

The motion prevailed by the fol­
lowing vote: 

Beck. 
Blackert. 
Burns. 
Cotten. 
De Berry. 
HilJ. 
Hornsby. 
Is bell. 
Moore. 
Nelson. 

Davis. 
Holbrook. 
Neal. 
Sanderford. 

Yeas-19. 

Oneal. 
Pace. 
Poage. 
Rawlings. 
Redditt. 
Shivers. 
Sulak. 
Van Zandt. 
Westerfeld. 

Nays-8. 

Small. 
Stone. 
Weinert. 
Woodruff. 

Absent-Excused. 
Martin. Re·gan. 

Regan. 

Senaror Excused. 

Senator Martin was excused to­
day and tomorrow on account of im­
portant business on motion of Sena­
tor Collie. 

R..ason for Vote. 

Mr. President: I vote "nay" on 
the motion of the Senator from Red 
River County to table the sales tax 
amendment by the Senator from Bell 
County, because it is apparent that 
the other levies contained in the bill 
are not going to be sufficient to pay 
the Old Age Assistance Allotments 
in full. I favor a luxury sales tax to 
supplement other levies contained 
in said bill. 

WOODRUFF. 

Amendment No. 45. 

By Senator Poage: 
Amend H. B. No. 8, Section 4, by 

adding a new subsection to be 
known as Subsection 8, to read as 
follows: 
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"Every person, firm, association 
and/or corporation owning and/or 
operating any place of amusement 
and/or amusemen·t device and/or any 
advertising or publicity device which 
pays or promises to pay any money, 
reward or thing of value to any visi­
tor at such -place of amusement, 
advertising or publicity device, or 
to any person who plays or operates 
any such amusement, advertising or 
publicity device, and including speci­
fically all "bank-night" awards and 
all prizes given in advertising and 
publicity contests, shall file with the 
State Comptroller a quarterly report 
as provided in the first paragraph of 
this Section 4, which report shall 
show the total amount of money 
and/or value of all awards and/or 
prizes given during the periods 
covered by such reports. Said per­
son, firm, association and ;or cor­
poration, at the time of making 
such report, shall pay to the Treas­
urer of this State a tax equal to 
twenty per cent (20%) of the 
amount of money and/or value of 
the goods and/or property so given 
or awarded as prizes as before set 
out. Nothing in this subsection shall 
ever be construed to legalize or 
authorize any contest practice or de­
vice now prohibited by law. 

Read and adopted. 

Amendment No. 46. 

By senators Hill and Nelson: 
Amend House Bill No. 8, as 

amended by Small Amendment Sec­
tion No. 1, Article 7064A by adding 
at the close of paragraph one thereof 
the following: 

"Nothing herein shall be con­
strued to include Fraternal Benefit 
Insurance Societies" and by striking 
from said paragraph the following: 

"Fraternal Benefit Society." 
Read and adopted. 

Amendment No. 47. 

By Senator Hill: 

in tracts of such size as may from 
time to time be determined by the 
Board of Mineral Development, sub­
ject to the conditions .contained in 
this Act. 

"Sec. 16b. The Board of Mineral 
Development is hereby authorized 
and it is made its duty to advertise 
for ( 1) proposals to lease for oil 
and/or gas development of the right­
of-ways of State designated and 
State owned highways in this State, 
and ( 2) for proposals to drill said 
right-of-ways upon considerations in­
volving compensation in oil and/or 
gas and/or money whereby the State 
will receive a portion of the oil 
and/or gas after the same is pro­
duced or by way or advance royalties 
paid in money. 

"Sec. 16c. The Board of Mineral 
Development is hereby expressly au­
thorized to receive bids on all pro­
posals provided for in Subsection 2 . 
of Section 16b, and may accept any 
bid which it may deem to be to the 
best interests of the State or it may 
reject any and all bids. The Board 
shall advertise such proposals not 
less than fifteen ( 15) days before 
lease or sale date, as provided in 
Section 9 of Chapter 271, Acts of 
the Regular Session of the Forty­
second Legislature. 

"Sec. l 6d. In the event the Board 
should deem it advisable to reject 
all bids, it may re-advertise for bids 
or may enter into contract for the 
drilling of such wells as it may deem . 
advisable; provided, however, that 
any well or wells which may be 
drilled by order of the Board of 
Mineral -Development shall be by 
contract let upon competitive bids to 
the lowest and best bidder for com­
pleted well, and provided further 
that any contractor drilling under 
contract with the Board of Mineral 
Development shall be required to 
carry workmen's compensation insu;­
ance on all employees engaged m 
such drilling operations. 

Amend H. B. No. 8, by adding the 
following new sections, to be num­
bered 16a, 16b, 16c, 16d, 16e, 16f, 
16g, 16h, 16i, 16j, 16k, 161, 16m 
and 16n: 

"Sec. 16e. Said Board of Mineral 
Development is authorized to lease 
any right-of-way of State designated 
highways or other highways belo»;g­
ing to the State regardless of its 
distance from any well producing ?r 
capable· of producing oil or gas m 
any quantity, but said Board of 
Mineral Development shall not con­
tract for the development of such 
right-of-way under the provisio~s of 
Section 16d hereof, when such right-

"Sec. 16a. The right-of-ways of 
all State designated highways be­
longing to the State shall be sub­
ject to development by the State and 
to lease or contract for the recovery 
of petroleum oil and/or natural gas 
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or-way is more than one-half mile 
from a well producing or capable of 
producing oil or gas in paying quan­
tities. 

Sec. 16f. All leases and contracts 
in the development of such right-of­
ways shall be executed on forms to 
be approved by the Attorney General 
and the Board of Mineral Develop­
ment, and shall require the lessee or 
contracting party, or his or its suc­
cessors or assigns, to use the highest 
degree of care and all proper safe­
guards to prevent tbe pollution of 
streams, and shall require that all 
surface equipment used in connec­
tion with the producing of said well. 
except the flow tank, shall be be­
neath the surface of the highway 
and protected by a concrete or iron 
cover sufficient to maintain a traffic 
load of 25,000 pounds. 

"Sec. 1 Gg. As to any and each 
lease andlor contract heretofore 
made by the Board of Mineral De· 
velopment, such Board shall be and 
it is hereby, authorized and' em­
powered to revise the same, with the 
consent of the lessees and/or con­
tracting parties thereunder, their 
h~irs, successors or assigns, in such 
w'se as to subject such lease and/or 
contract thenceforth to the public 
poli; Y declared in Section 16f. Such 
revision shall be accomplished by 
supplemental o" modificatory instru­
ment on suc·h terms as the Board of 
Mineral Development may deem fair 
and arlvantageous to this State, but 
only after a proposal for such revi­
sion shall be formally marl.e, in a 
public rloc11ment, to the said Board 
of Min~ral Development. by the 
le~sees and 'or contracting parties 
under such lease and/or contract 
their heirs, successors or assigns.' 
and provider! that in consideration of 
the consent by such lessees and/or 
rontractine parties, their heirs, suc­
ressocs or as~dgns, to such revision 
the '";oarrt of Mineral Development 
shall not rerlure the State's share 
of the oil and/or gas to be received 
in the future unrter such lease and/or 
contrac·t to less than one-fourth of 
the gross production of oil and/or 
gas from the land described in such 
lease and/or contract. 

"Pro,·icted that any revision made 
under this Act as referred to here­
inabove shall contain in such sup­
plemental or modiflcatory instru­
ment the power and authority on tlie 
part of the Board of Mineral De-

velopment to reinstate any money re­
quirement or reduced royalty re­
quirement at any time that in the 
opinion of the Board such reinstate­
ment should, in view of the then 
existing conditions and fairness to 
the State of Texas under the original 
lease or contract, be made; and the 
Board of Mineral Development shall 
exercise such power whenever In Its 
opinion the interest of the State of 
Texas requires the exercise of such 
power; provided, further that said 
Board may modify said contract as 
aforesaid by adjusting up or down 
from time to time the State's portion 
or said oil and/or money payment 
as the conditions hereinbefore set 
forth may justify and which may be 
equitable to the State and to said 
contractors or their assigns, but in 
no event shall the State's portion be 
less than one-fourth nor more than 
now provided in said contracts, and 
in no event shall the Board of Min­
eral Development have any authority 
to modify or change said original 
leases as to gas. Provided, further 
that no revision made under this 
Act shall release the lessees or their 
assigns from the payment to the 
State for any oil andlor gas pro­
duced or the delivery to the State 
of any oil produced and due the State 
under the original contracts and 
producer! prior to the effective exe­
cution of any revision hereunder. 

"Provided further, that nothing in 
such revision shall in anywise relieve 
any lessee and/or contracting party 
from any obligation now existing to 
rlrill any well either as an offset or 
otherwise. 

"'And/or' as used in this Act shall 
mean and include both and either 
of the words 'and' and 'or.' 

"Sec. 16h. This section is in no 
wise intended, or shall be held, to 
repeal or supersede Chapter 138, 
Arts of the Regular Session, Forty­
first Legislature, which validated, re­
linquished, quit-claimed and granted 
to patentees and awardees and their 
assignees lands, and minerals there­
in contained, which lands are in­
rl urlerl in surveys lying across, or 
partly across State designated high­
ways or other highways belonging 
to the State, and which have been 
patented or awarded as provided in 
said Chapter 138. 

"Sec. 16 i. All money collected un­
der the provisions of this section by 
the Board of Mineral Development 



SENATE JOURNAL. 157 

shall be deposited in the State Treas· 
ury in the following manner: One· 
fourth thereof in the Available 
School Fund, one-fourth thereof to 
the Texas Old Age Assistance Fund 
which shall be kept separate and 
apart from the General Revenue 
Fund; and one-half thereof to the 
General Revenue Fund of the State 
of Texas. 

"Sec. 16j. In the event that the 
State does not own the right-of-way, 
but only an easement thereon, then 
the State may lease or contract as 
herein provided for the mineral de­
velopment of such right-of'.way and 
reserve to itself one-half of all the 
money derived by the State, the 
remaining one-half going to the 
grantor of the easement to the State. 
In no event, however, shall the 
Board of Mineral Development enter 
into any contract to lease any lands 
without reserving to the State at 
least a one-eighth interest or royalty 
therein. 

"Sec. 16k. The venue of any suit 
arising out of this Act, either by or 
against said Board, or of whatever 
kind or nature, is hereby fixed in 
Travis County. 

"Sec. 161. No injunction shall be 
granted against the Board, or its 
agents, or parties under contract 
with it, to restrain it from enforcing 
its orders, or contracts, or carrying 
out any development entered into 
or contemplated by it under this 
Act except after notice to the Board 
and its agents or parties with whom 
It contracted or contemplated con­
tracting, and a hearing is held there­
on. Before any injunction or re­
straining order is issued or becomes 
effective against the Board or any 
of the parties named in the fore­
going sentence the complaining party 
or parties shall be required by the 
court to give bond with good and 
sufficient sureties in an amount to 
be fixed by the court which amount 
shall be sufficient to protect the 
State from loss by reason of drainage 
of the right-of-way in question or by 
reason of loss of lease or bonus, con­
side_ration, or loss from any other 
reason whatsoever. The court in 
considering the amount of the bond 
shall take into consideration the 
probable and possible loss to the 
State by reason of granting of any 
such injunction. Such bond shall he 
made payable to the then Governor 
of the State of Texas and his suc-

cessors in office, and recovery for 
loss to the State occasioned by said 
action may be had in a suit on such 
bond brought by the Attorney Gen­
eral. Any bond made or executed by 
any bonding or surety company as 
surety shall be by some bonding or 
surety company authorized to do 
business in Texas. 

"Sec. 1 Gm. Either party to said 
suit has the right of appeal from the 
final judgment therein and said ap­
peal shall at once be returnable to 
the Appellate Court and said action 
so appealed shall have precedence in 
said Appellate Court over all cases, 
proceedings and causes of a different 
character therein pending. In the 
Court of Civil Appeals such court 
shall immediately and at as early a 
date as possible decide the questions 
involved therein; and in the event 
any question or questions shall be 
certified to the Supreme Court, or 
writ of error thereto be requested 
or granted, it is here made the duty 
of the Supreme Court to immediately 
set down said cause for hearing and 
decide the cause at as early a date 
as possible, and such cause shall 
have precedence over all other cases, 
proceedings and causes of a different 
character in such court. All laws 
and parts of laws in conflict with the 
provisions of this section are hereby 
repealed. 

"Sec. 16n. The Board, or any per­
son or corporation holding a contract 
with said Board, including all lease­
holders or assignees holding a lease 
contract with the State or under the 
State Land Commissioner prior to 
the enactment of Acts 19 31, Forty­
second Legislature, Second Called 
Session, page 64, Chapter 40, or 
what is commonly known as the 
River Bed or Board of Mineral De­
velopment Law, for the development 
of oil and/or gas resources, in State­
owned highway right-of-ways, is 
hereby granted the right of eminent 
domain and condemnation as pro· 
vided by the General Laws of the 
State of Texas for the following pur­
poses: 

"(1) Of securing such additional 
adjoining lands as may be necessary 
for the erection of power machinery 
and construction of storage tanks 
and slush pits in the operation of 
said highway development, and to 
prevent or lessen the dangers of 
traffic accidents involved in the 
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clrilling of any well or operation to Inform the Senate that the House 
thereof on such highways. has passed the following bill: 

"Provided, that at any time here- H. B. No. 48, A bill to be entitled 
after. in all cases, where the land- "An Act amending and re-enacting 
owner and/or other interested parties Subsection 5 of Section 1, Chapter 
and the leaseholder to said highway 10, Acts of First Called Session Of 
right-of-way and/or Board are un- the Forty-third Legislatµre relative 
able to agree on the measure of to the taxes levied on the pari-mutuel 
damages, If any, and It is necessary I wagering system, etc., and declaring 
to resort to condemnation proceed- an emergency." 
ings, that in the event it should be- Respectfully submitted, 
come necessary for any offset well to A c DUNN 
be drilled by said landowner or other · · ' 
interested party within the area or Acting Chief Clerk, House of 
surface of the land taken, con- Representatives. 
demoed or thus sought to be con­
demned, the mineral rights of the 
condemned party shall at all times 
be superior to the surface rights of 
the condemning party, and in the 
event of any conflict on account of 
the drilli'Ilg of any offset well or 
wells, under and by virtue of a per­
mit from the Railroad Commission, 
the condemning party shall be com­
pelled to move any interference or 
hindrance whatsoever therewith, or 
to go around .uch offset well, and 
in the event of his failure or refusal 
to immediately move any such inter­
fering object or hindrance, upon de­
mand, the owner of the mineral 

!\lotion to Table. 

Senator Shivers moved to table 
the Hill amendment. 

The motion was lost by the follow­
ing vote: 

Davis. 
De Berry. 
Hornsby, 
Moore. 
Neal. 
Oneal. 
Rawlings. 

Yeas-13. 

Redditt. 
Sanderford. 
Shivers. 
Small. 
Stone. 
Weinert. 

rights shall have the right to im­
mP.diately do so himself without any Beck. 

Nays-15. 

Nelson. 
Pace. 
Poage. 
Sulak. 

liability. Blackert. 
Burns. 
Collie. 
Cotten. 
Hill. 
Holbrook. 
Isbell. 

Van Zandt. 
Westerfeld. 
Woodruff. 

"It is the intent of this Act that 
the mineral rights of the owner shall 
at all times be superior to the sur­
face rights of the condemning party, 
and in determining the measure of 
damages, if any, in such condemna­
tion proceeding, the Commissioners, 
or other tribunal shall not take into 
consideration the value of the oil 

Absent-Excused. 

or gas lying under said right-of-way Martin. Regan. 
of such condemned properties and 
this Act, as amended, which sa~e is The amendment was adopted by 
remedial only, shall apply to all the following vote: 
cases or proceedings now pending." 

'.lead. 
"ending. 

Message From the House. 

The Chair recognized the Door­
keeper who introduced a messenger 
from the House with the following 
message: 

Hall of the House of Representatives 
Austin, Texas. Oct. 20. 1936. ' 

Hon. Walter F. Woodul, President 
of the Senate. 
Sir: I am directed by the House 

Beck. 
Blackert. 
Burns. 
Collie. 
Cotten. 
Hill. 
Holbrook. 
Isbell. 

Davis. 
De Berry. 
Hornsby. 
Moore. 

Yeas-15. 

Nelson. 
Pace. 
Poage. 
Sulak. 
Van Zandt. 
Westerfeld. 
Woodruff. 

Nays-13. 

Neal. 
Oneal. 
Rawlings. 
Redditt. 
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· Sanderford. 
Shivers. 
Small. 

Stone. 
Weinert. 

Absent-Excused. 

Martin. Regan. 

Amendment No. 48. 

By Senator Small: 
Amend H. B. No. 8, by striking 

out Section 12 and adding in lieu 
thereof the following: 

Section 12. That Section 3, 
Chapter 73, Aets of the 42nd Legis­
latqre, be and the same is hereby 
amended so as to read as follows: 

"Section 3. A tax shall be paid by 
each such producer on the amount 
of gas produced and saved within 
this State, and on gas imported into 
the State, upon the first sale thereof 
in intrastate commerce upon the fol­
lowing basis: 

"A tax equivalent to three per 
cent ( 3 % ) of the market value of 
the total amount of gas produced 
and saved within this State, or sold, 
If imported into this State, at the 
actual market value thereof, as and 
when produced. 

"A tax hereby levied shall be a 
liability of the producer of gas and 
it shall be the duty of such producer 
to keep accurate records of all gas 
produced, making monthly reports 
under oath as hereinafter provided. 

"The purchaser of gas shall pay 
the tax on all gas purchased and 
deduct tax so paid from payment 
due producer or other interest hold­
er, making such payments so de­
ducted to the Comptroller of Public 
Accounts by legal tender or cashier's 
check payable to the State Treasury. 

"Provided, that if gas produced is 
not sold during the month in which 
produced, then said producer shall 
pay the tax at the same rate and in 
the manner as if said gas were sold. 

"The tax herein levied shall be 
paid monthly on the 25th day of 
each month on all gas produced dur­
ing the month next preceding by the 
purchaser or the producer as the 
case may be, but in no event shall a 
producer be relieved of responsibil­
ity for the tax until same shall have 
been paid; and provided, in event 
the amount of the tax herein levied 
shall be withheld by a purchaser 
from payments due a producer and 
said purchaser fails to make pay­
ment of the tax to the State as pro-

vided herein, the producer may 
bring legal action against such pur­
chaser to recover the amount of tax 
so withheld, together with penalties 
and interest which may have accrued 
by failure to make payments and 
shall be entitled to reasonable at­
torney fees and court costs incurred 
by such legal action." 

Previous Question. 

Senator Rawlings moved the pre­
vious question on the amendment 
and the passage of the bill to en­
grossment. 

The motion was duly seconded. 
The previous question was ordered 

by the following vote: 

Blackert. 
Burns. 
Davis. 
DeBerry. 
Hill. 
Holbrook. 
Isbell. 
Moore. 
Neal. 
Nelson. 

Collie. 
Cotten. 
Hornsby. 
Poage. 

Yeas-19. 

Oneal. 
Pace. 
Rawlings. 
Sanderford. 
Shivers. 
Small. 
Stone. 
Van Zandt. 
Weinert. 

Nays-8. 

Redditt. 
Sulak. 
Westerfeld. 
Woodruff. 

Absent-Excused. 

Beck. 
Martin. 

Regan. 

The· amendment was adopted by a 
viva voce vote. 

H. B. No. 8, as amended, was read 
second time and passed to third 
reading by a viva voce vote. 

On motion of Senator Van Zandt 
the constitutional rule requiring bills 
to be read on three several days was 
suspended by the following vote: 

Beck. 
Blackert. 
Burns. 
Collie. 
Cotten. 
Davis. 
De Berry. 
Hill. 
Holbrook. 

Yeas-29. 

Hornsby. 
Isbell. 
Moore. 
Neal. 
Nelson. 
Oneal. 
Pace. 
Poage. 
Rawlings. 
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Redditt. 
Regan. 
Sanderford. 
Shivers. 
Small. 
Stone. 

Sulak. 
Van Zandt. 
Weinert. 
Westerfeld. 
Woodruff. 

Absent-Excused. 
Martin. 

Read third time. 

Amendment No. 49. 

I 
sworn by such person before an of­
ficer authorized to administer oaths 
in the State. or if such person he 
other than a natural person, sworn 
to by its president. secretary or 
other duly authorized officer, which 
report shall show the total amount 
of oil, sulphur and gas produced 
within this State by said person dur­
ing the calendar month next preced­
ing. and at the time of making such 
report shall pay to the Treasurer or 
this State as an occupation tax for 

Ar 8enator Poag!\: the month covered by said report, an 
amount equal to the highest total 

Amend H. B. No. 8, by striking out tax levied by Section 3 of this Act. 
everything helow the enacting clause 
and in,erting the following: Sec. 3. There Is hereby leT!ed 

Section 1. That on and after an occupation tax on all producers, 
Januarv 1st, 1937, no state ad as such term is hereinafter defined, 
valorP1;1 tax shall be levied or col-I of five cents ($.05) per barrel for 
!Pct0cl for the benefit of the general each barrel of forty-two (42) stand­
ren>nue 'tund or for the benefit of' ard gallons of oil produced from any 
the available free srhool fund. and marginal well, as said term is de­
on and aftPr such date no ad valorem fined in Chapter 58, page 92 of the 
tax shall be levied or collected for Acts of the 42nd Legislature, as 
state purposes, save and except a amended by Chapter 97, page 215, 
tax of seven cents ($.07) on the one Acts of the 43rd Legislature, and a 
hundred dollars for the payment of tax of ten cents ($.10) per barrel 
Confederate pensions as heretofore for each barrel of forty-two ( 42) 
providt'd by Ia w; provided, however, standard gallons of oil produced 
that nothing hterein shall be con- from any well in this State other 
strued so as to prohibit the callee- than a marginal well, from which 
tion of any taxes that may have oil is produced by any method or 
a'"'rued prior to the first day of pumping, and a tax of ten cents 
January, 1937, but all such taxes ($.10) per barrel for each barrel of 
shall hf' and remain valid obligations forty-two ( 42 l standard gallons of 
rolle<"tihle as nov• provided bv law. 011 produced from any flowing oil 

Sec. 2. Section 1 of ·Chapter well in this State producing less 
2U, Arts of the 42nd Legislature. than one hundred (100) barrels of 
pa!':P :l 5 5. ancl Chapter 16 2, page oil per day: and a tax of fifteen 
40'1 of the Acts of the 43rd Legisla- cents ($.15) per barrel for each bar· 
ture, as amended by Chapter 12, rel of forty-two (42) standard gal­
pag-e 4:1 of the Acts of the First Ions of oil produced from any flow­
Callecl 8ession of the 43rd Legisla- ing well within this State produc­
ture. and Chapter 73, page 111, of ing more than one hundred (100) 
the Arts of the 4 2nd Legislature be barrels of oil per day; and a tax of 
anrl the same are all hernhy amended ten cents ($.10) per barrel for each 
so as to read as follows; barrel of forty-two (42) standard 

That on and after the first day of gallons of oil imported into this State 
.January, 19~7 every person or per- and thereafter sold in intrastate 
soM, eorport1on, partnership, indivi- commerce in this State, and in case 
dual. trustee. receiver. trust estate. of such sale, the party making the 
PXPeutor. and 1or administrator own- first sale in intrastate commerce In 
ing, <'nntrolling, managing, leasing, this State shall he deemed to be the 
anrl nr operating- any mine. well. producer of such oil; and a tax or 
'haft. or other devire whereby oil, two dollars ( S 2. 00) per ton for each 
an<l or sulphur and or gas is pro- long ton of twenty-two hundred 
rlul'eri in any manner from the earth (2200) pounds of sulphur produced 
"" wa!('l's in this State shall make within this State, and a tax of two­
monthlr. on the 25th day of each and, tenths of one cent ($.002) per 
,.,.,.,,. calendar month of each year, I thousand cubic feet of sour gas pro­
a rc·port to the State Comptroller of 1 duced within this State; and a tax 
l'uhlH· Ae('ounts on such forms as 

1 

of one· half of one cent ( $.005) per 
the C'omptroller shall prescribe, and, thousand cubic feet for each thou-
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sand cubic feet of sweet gas pro­
duced within this State; and a tax of 
one-half of one cent ($.005) per 
thousand cubic feet for each thou­
sand cubic feet of gas of any kind 
imported into this State and there­
after -sold !n intrastate commerce in 
this State; and in case of such sale, 
the. party making the first sale in 
intrastate commerce within this 
State shall be deemed to be the pro­
ducer of such gas. 

Said tax shall be computed upon 
the total barrels of oil and/or tons 
of sulphur, and/or cubic feet of gas 
produced and/or salvaged from the 
earth and/or waters of this State 
and/or imported into and sold in 
in.trastate commerce in this State, 
without any deductions, and all such 
weights and measures shall be based 
on the standards established by the 
United States Bureau of Standards, 
and shall be corrected both for tem­
perature and atmospheric pressure. 
It is provided, however, that the oc­
cupation tax herein levied on oil 
and/or sulphur and/or gas shaJI be 
an amount equal to ten per cent 
( 10 % ) of the market value of all 
oil except oil produced from a mar­
ginal well whenever the market 
value thereof is in excess of one dol­
lar ($1.00) per barrel, and shall be 
ail amount equal to ten per cent 
( 10 % ) of the market value of all 
sulphur whenever the market value 
thereof is in excess of twenty dol­
lars ($20.00) per ton, and shall be 
an amount equal to ten per cent 
(10 % ) of the market value of all 
gas whenever the market value 
thereof is in excess of five cents 
(~1.05) per thousand cubic feet. Save 
and except, however, that in no 
event shall the occupation tax herein 
levied on oil produced from a flow­
ing oil well within this State produc­
ing more than one hundred (100) 
barrels of oil per day ever be less 
than fifteen cents ($.16) per barrel. 

Sec. 4. The market value of oil, 
sulphur and gas, as that term is 
herein used, shall be the actual mar-

. ket value thereof, plus any bonus or 
premium, or other thing of value 
paid therefor, or which oil and/or 
sulphur and/or gas does or will 
reasonably bring, if produced in ac­
cordance with the laws, rules and 
regulations of the State of Texas. 

Sec. 5. It shall be the duty of 
such producers to keep accurate rec­
ords of all such minerals produced, 

6-Jour. 

making monthly reports under oath, 
as hereinbefore provided. The pur­
chasers of such minerals shali pay 
the taxes afore-described on all such 
minerals purchased and deduct the 
tax so paid from the payment due 
the producer or other interest holder, 
remitting such payments so deducted 
to the Comptroller of Public Ac­
counts in legal tend.er or cashier's 
check payable to the Treasurer of 
this State, and when such purchaser 
shall have made such remittance and 
payment, the producer of such min­
erals shall be relieved of paying the 
tax set out in Section 3 hereof and 
in this section levied to the extent 
of such payments, but no further, 
and it shall be the duty of such pro­
ducer to secure from such purchaser 
a receipt from the Comptroller of 
Public Accounts for all of such pay­
ments and to attach same to the 
monthly report required in Section 
2 hereof, and such purchaser shall 
be entitled to no greater deduction 
in said tax than the amount evi­
denced bY such receipts so attached. 
Provided further that if any sulphur 
and/or oil and/or gas produced is 
not sold within the calendar month 
in which it may be produced, then 
the producer thereof shall pay the 
entire tax thereon at the same rate 
and in the same manner as if such 
minerals had been sold; provided 
further that unless such payment of 
tax on all of the aforementioned 
minerals produced during any month 
or fractional part thereof shall have 
been made on or before the 25th 
day' of the month immediately follow­
ing such payment, shall become de­
linquent and a penalty of ten per 
cent ( 10 % ) of the amount of the 
tax shall be added, and such tax 
and penalty shall bear interest at 
the rate of six per cent 1 6 % ) per 
annum from the date due until paid. 

Sec. 6. The tax hereby levied is 
an occupation tax on the occupation 
of producing oil and/or sulphur and/ 
or gas, and shall be borne by the 
producer of such' minerals, and no 
part thereof shall be deducted from 
any royalty payments otherwise 
due by any producer within this 
State, but anY purchaser of the min­
erals hereinafter named is hereby 
authorized to withhold, from any 
payment due said producer, any un-
paid tax. · 

Sec. 7. Producers and/or pur­
chasers of the aforementioned min-
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erals shall keep in Texas, upon forms 
furnished by the Comptroller, a com­
plete record of all such minerals 
produced and a record of all such 
minerals sold; reports shall be filed 
with the Comptroller monthly by 
producers and purchasers, not later 
than the 25th of each calendar 
month, showing the amount of min­
erals produced and the amount of 
minerals sold during the month pre­
ceding. 

Sec. 8. All railroads, barges, 
trucks and/or pipe lines, carrying or 
transporting such minerals for hire, 
for themselves or their owners shall 
keep in Texas a complete and accu­
rate record of all minerals so 
handled by months, showing date 
received, number of tons, barrels, 
and cubic feet, by whom received, 
point of delivery, to whom delivered, 
and manner of transportation. and 
such records shall he open to the 
inspection of the duly authorized 
agents of the Comptroller or the At­
torney General at all times, and, if so 
requested by the Comptroller, shall 
furnish information and reports of 
movements as often as required by 
the Comptroller. 

Ser. 9. Purchasers buying any 
such minerals from properties In 
litigation or in receivership, bank­
ruptcy, or any other legal proceed­
ings, or covered by assignments, are 
required to deduct the amount of 
the taxes levied by this Act, before 
payment is made to the producers, 
trustees, assignef's or to any person 
who claims ownership of said funds, 
or before the proceeds of said pur­
chase of any such minerals is im­
pounded or escrowed by said pur­
chaser pending such litigation or 
tenure of assignments. and shall re­
mit said tax deducted in the same 
manner as if said minerals had been 
purchased from any other source; 
an1\ providing that said purchaser 
shall not be liable to any claimant of 
said funds on account or payment of 
said tax. 

Sec. 1 O. Monthly reports by pro­
ducers shall be filed witb the Comp­
troller upon sud1 forms as may be 
designated by that official, showing 
the total number of tons, barrels and 
cubic feet of any such minerals pro­
duced monthly, the name of the 
county from which produced, the 
name of the lease from which pro­
duced. the disposition made or such 
minerals if sold, the name and cor-

rect address of the purchaser, and If 
not sold, the location of storage, if 
owned by such operator, or If stored 
with a pipe line or a refinery, the 
correct name and address of such 
pipe line or refinery. All reports so 
made shall be duly sworn to by the 
producer or his authorized agent. 

Sec. 11. Purchasers of any such 
minerals shall accompany the remit­
tance for taxes deducted from settle­
ments as provided herein, with a 
statement or report In a form to be 
prescribed by the Comptroller, show­
ing complete information requested 
in such form, including name and ad­
dress of producer from whom such 
minerals were purchased; name of 
the county from which such minerals 
were produced; name of the lease 
and the total amount purchased. 

Sec. 12. For the occupation tax, 
penalties and interest herein pro­
vided for, the State shall have a 
prior and preferred lien on any lease­
hold interest, ownership of the min­
eral rights, or interest, including 
minerals produced and/or run, owned 
by the person owing any tax thereon; 
and in addition thereto such lien 
shall include equipment, tools, tanks, 
and all other implements used on 
said lease and/or premises from 
which such minerals are produced. 

Sec. 13. It shall he the duty of 
the Attorney General to bring legal 
action for the collection of delin­
quent taxes herein levied, and any 
suit instituted for such purpose shall 
attach to any such minerals In stor­
age, in transit, or being produced 
by such operator, and venue for such 
suits herein provided shall be in the 
District Court of Travis County, 
Texas. 

Sec. 14. It shall be the duty of 
the Comptroller to promulgate rules 
and regulations governing the de­
tailed administration of the terms 
and requirements of this Act not 
specifically mentioned herein; to em­
ploy auditors or tax supervisors for 
the purpose of verifying reports and 
investigating the affairs of pro­
ducers and/or purchasers to deter­
mine whether the tax is being prop­
erly reported and paid; to provide 
the necessary office help and equip­
ment for the proper execution of the 
provisions of this Act, and for the 
purpose of defraying the necessary 
expense of said administration, In­
cluding salaries of supervisors, au­
ditors, offic~ help, filing equipment, 
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typewriters and. supplies, printing of 
forms, publication of regulations, 
postage, telephone and telegraph, 
traveling expenses of employees, and 
traveling expenses of witnesses not 
otherwise paid; and all of the sums 
heretofore appropriated for the fiscal 
years beginning on September 1, 
1936, and September 1, 1937, for 
the enforcement of the present occu­
pation tax on the production of sul­
phur, and the present occupation tax 
on the production of oil, and the 
present occupation tax on the produc­
tion of natural gas, are hereby re­
appropriated for the purpose of en­
forcing the provisions of this Act, 
provided that no salaries shall be 
paid out of said re-appropriated 
funds in excess of the amount of 
the salaries heretofore provided. 

Sec. 15. For the purposes of this 
Act the term 

{1) "Producer" shall mean any 
person or persons, corporation, part­
nership, individual, trustee, receiver, 
trustee estate, executor or admin­
istrator owning, controlling, manag­
ing, leasing or operating any mine 
and/or well in this State from which 
is produced oil and/or sulphur 
and/or gas by taking it from the 
earth or waters in this State, and 

. shall likewise include any person 
who first sells in intrastate commerce 
any oil, sulphur or gas theretofore 
imported in to this State, 

(2) "Carrier" shall mean the 
operator or owner of any means of 
transporting any oil, sulphur or gas 
or any instrumentality that may now 
be used or come into use for the 
purpose of effecting such transporta­
tion. 

(3) "Purchaser" shall mean any 
individual, person or persons, part­
nership, corporation, refinery, pipe 
line or agent purchasing any crude 
oil, and/or sulphur and/or gas for 
any purpose or use within this State. 

( 4) "Oil" as used herein shall 
mean petroleum oil, mineral oil, or 
other oil taken from the earth. 

(5) "Sulphur" as used herein 
shall mean any sulphur, whether in 
liquid, molten or solid state, pro­
duced or taken from the earth or 
waters of the earth. 

( 6) "Gas" and "Natural Gas" as 
such terms are used herein shall 
mean and include any and all in­
fiammable gases produced or taken 
from the earth or from any strata 
under the earth. 

(7) "Reports" shall mean any re­
ports required to be furnished in 
this Act or that may be required by 
the ·Comptroller in the administration 
of this Act. 

(8) "Person" shall mean and in­
clude any person, firm, concern, re­
ceiver, trustee, executor, adminis­
trator, agent, institution, associa­
tion, partnership, company, corpora­
tion, and persons acting under dec­
larations of trust as well as the 
trustees acting under such declara­
tions of trust. 

( 9) "Comptroller" shall mean 
Comptroller of Public Accounts of 
the State of Texas. 

( 1 O) "Minerals" shall mean and 
include oil, sulphur and natural gas. 

Sec. 16. The taxes herein imposed 
and provided, when paid shall be and 
are hereby allocated as follows, to­
wit: 

All of the receipts from such tax 
shall be divided into three equal 
parts as same are collected. One 
part shall be deposited to the credit 
of the Available Free School Fund 
of this State; one part shall be de­
posited, as collected, to the credit 
of the General Revenue Fund of this 
State, and one part shall be depos­
ited, as collected, to the credit of the 
Old Age Assistance Fund of this 
State. 

Sec. 17. It is expressly declared 
to be the legislative intent that the 
several sections and sub-sections of 
this Act are severable and should 
any llection or sub-section of this Act 
be declared to be unconstitutional, 
it shall not effect the remaining pro­
visions of this Act and the Legisla­
ture would have enacted such re­
maining provisions nevertheless, and 
all remaining sections and sub-sec­
tions shall remain in full force and 
effect, save that it is further express­
ly provided that in event any of the 
tax hereby levied should for any 
reason be declared to be unconstitu­
tional or void, then and in that event, 
it is the legislative intent that none 
of the statutes mentioned in Section 
2 hereof would have been repealed, 
and the Legislature enacts this bill 
with the intention that, should any 
tax hereby levied be hereafter de­
clared unconstitutional or void for 
any reason, the repeal provisions of 
Section 2 of this Act shall likewise 
be null and void. 

Sec. 18. The fact that the present 
ad valorem tax system is unfair and 
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unduly burdensome, and the further 
fact that the State is In pressing 
need of new revenues for the sup­
port of the general functions of State 
government, for the maintenance of 
schools, and particularly for the pay­
ment of Old Age Pensions, create an 
emergency and an imperative public 
necessity requiring that the consti­
tutional rules requiring bills to be 
read on three several days in each 
House be suspended, and that this 
bill take effect from and after its 
passage, and said rules are hereby 
suspended, and it is so enacted. 

Read. 
Pending. 

Previous Question, 

Blackert. 
Burns. 
Davis. 
De Berry. 
Holbrook, 
Hornsby. 
Moore. 
Neal. 
Nelson. 

Nays-18. 

Oneal. 
Rawlings. 
Redilitt. 
Regan. 
Shivers. 
Small. 
Stone. 
Van Zandt. 
Weinert. 

Absent-Excused. 

Martin, 

H. B. No. 8, with amendments, was 
finally passed by the following vote: 

Yeas-24. 

Beck. 
SPnator Pace• moved that the Sen- Blarkert. 

Oneal. 
Pace. 
Poage. 
Rawlings, 
Redditt. 
Regan. 
Sanderford. 
Shivers. 
Small. 
Stone. 
Weinert. 
Woodruff. 

ate order the previous quPstion on Collie. 
the> amendment and the passage to 
third reading of the bill. 

The motion was duly seconded. 
The previous question was ordered 

by the following vote: 

Be :k. 
Blacker!. 
Burns. 
Cotten. 
Davis. 
De Berry. 
Holbrook. 
Hornsby. 
Moore. 
Neal. 
Nelson. 

Collie. 
Hill. 
Isb~ll. 
Po: ge. 

Yeas-22. 

Oneal. 
Pace. 
Haw lings. 
Redtlitt. 
Sanderford. 
Shivers. 
Small. 
Stone. 
Van Zandt. 
Weinert. 
Westerfeld. 

Nays-7. 

Regan. 
Sulak. 
Woodrulr. 

Absent-Excused. 

Martin. 

The amendment failed of adoption 
lJy the following vote: 

Beck. 
Collie. 
Cotten. 
Hill. 
Isbell. 
Pace. 

Yeas-11. 

Poage. 
Sanderford. 
Sulak. 
Westerfeld. 
Woodrull'.. 

Davis. 
De Berry. 
Hill. 
Holbrook. 
Hornsby. 
Isbell. 
Moore. 
Neal. 
Nelson. 

Burns. 
Cotten. 
Sulak. 

Nays-6. 

Van Zandt. 
Westerfeld. 

Absent-Excused. 
Martin. 

Reasons for Vote, 

I am voting against this bill be­
cause the provisions of said bill re­
<JUires persons to be a pauper before 
they can qualify under Its provisions 
and receive assistance. 

BURNS. 

I am voting against this bill be­
cause the provisions with reference 
to Old Age Assistance requires per­
sons to be paupers before they can 
qualify under its provisions and re­
ceive assistance. 

I do not think the people of Texas 
intended that old people would be 
required to take a pauper's oath to 
receive assistance when they voted 
for the Old Age Assistance amend­
ment. I certainly did not so Intend 
when I voted for this amendment. 

COTTEN. 
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House Bill No. 32. APPENDIX. 

The Chair laid before the Senate 
on its first reading the following bill: 

By Mr. Quinn: 
H. B. No. 32, A bill to be entitled 

"An Act defining certain words, 
terms and phrases for the purposes 
hereof; providing and imposing an 
occupation tax on the first sale dis­
tribution or use of carbon black in 
this State; providing certain excep­
tions; requiring distributors of car­
bon black to obtain a permit and 
file with the Comptroller of Public 
Accounts a surety bond or in lieu of 
bond to deposit in a suspense account 
in the State Treasury an amount of 
money equal to the amount of bonds 
required; regulating the issuance of 
such permits and providing for the 
suspension and revocation of permits 
issued; etc., and declaring an emer­
gency." 

Read and referred to the Commit­
tee on State Affairs. 

S. C. R. No, 14. 

Senator Poage received unanimous 
consent to introduce s. C. R. No. 14 
at this time. 

The Chair laid before the Senate 
on its first reading the following: 

By Senator Poage: 
S. c. R. No. 14, Authorizing tli.e 

State Highway Department to lend to 
City of Waco and/or McLennan 
County certain highway equipment. 

Senator Poage moved to suspend 
the rule requiring resolutions be re­
ferred to a committee. 

Motion prevailed by a viva voce 
vote. -

S. C. R. No. 14 was adopfod. 

Adjo11l'J1Dlent. 

Senator Rawlings moved that the 
Senate adjourn until Thursday at 
10 o'clock a. m. 

Senator Van Zandt moved that thb 
Senate adjourn until 10 o'clock a. m., 
Wednesday. 

Senator Rawlings withdrew his 
motion. 

Senator Van Zandt's motion to ad­
journ until 10 o'clock a. m. on Wed­
neiiday prevailed. 

Committee Reports. 

Committee Room, 
Austin, Texas, Oct. 20, 1936. 

Hon, Walter F. Woodill, President of 
the Senate. 
Sir: We your Committee on Civil 

Jurisprudence, to whom was refer­
red 

S. B. No. 12, A bill to be entitled 
"An Act defining certain words, terms 
and phrases: fixing venue for in­
junctions to restrain state officials 
from the performance of their duties, 
in Travis County, Texas." 

Have had the same under con­
sideration and I am instructed to re­
port it back to the Senate with the 
recomemndation that it do pass, and 
be printed in the Journal. 

SMALL, Chairman. 

By Poage. S. B. No. 12. 
A Bill 

To Be Entitled 
An Act defining certain words, 

terms and phrases; fixing venue 
for injunctions to restrain State 
officials from the performance of 
their duties, in Travis County, 
Texas; providing that before any 
restraining order or injunction 
shall be issued to restrain the col­
lection of certain special taxes, fees 
and penalties, the applicant there­
for shall pay into the suspense 
account of the Treasurer all taxes, 
fees and penalties then due and 
thereafter becoming due during 
the pendency of said ·injunction; 
requiring applicant for injunction 
to keep certain records and file 
certain reports and describing the 
records to be kept and detailing 
the information required in the 
reports; providing that the in­
junction or restraining order shall 
be dismissed or dissolved after 
hearing for failure to comply with 
the provisions of this Act or for 
the violation of the same and pro­
viding for the manner and time of 
said hearing and the service of 
notice; providing that any State 
official authorized to enforce the 
collection of tax involved in said 
injunction may file affidavit of 
such violations with the Court; 
providing for the disposition of 
such funds paid in to the suspense 
account of the Treasurer after 
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final judgment; prohibiting any 
person not a party to an injunc­
tion from receiving benefits there­
from; providing that if any part 
of this Act should he held invalid 
or unconstitutional such decision 
shall not affect the remaining por­
tions of this Act; providing that 
this Act in the enforcement of its 
provisions shall apply and control 
all other laws or parts of laws in 
this State, and declaring an 
emergency. 

Be it enacted by the Legislature of 
the State of Texas: 
Section. l. The following words, 

terms and phrases as used herein­
after in this Act are hereby defined 
as follows: 

(a) "Person" shall mean and in­
clude every individual, firm. associa­
tion, joint stock company, syndicate, 
co-partnership, corporation, trustee, 
agency or receiver. 

(bl "Attorney General" shall 
mean the Attorney General of the 
State of Texas or his duly authorized 
assistants and employees. 

( c) "Treasurer" shall mean the 
State Treasurer of Texas or his duly 
"uthorized assistants and employees. 

( d) "State Official" shall be con­
strued to mean every State official 
holding office in this State who has 
been duly elected and qualified to 
such office under the election laws of 
this State or who has been duly ap­
pointed to such office under the laws 
of this State. Provided that the term 
"State Official" shall apply only to 
State officialH whose administrative 
and enforcement authority extends to 
and includes the entire State and all 
political subdivisions thereof. 

Sec. 2. Any person who shall 
invoke the power and remedies of 
ir.junct ion against any State official 
tn restrain or enjoin him from en­
forcement of his official duties upon 
any ground for which an injunction 
may be issued, shall file such pro­
ceedings in a court of competent jur­
isdiction in Travis County, Texas, 
and venue for such injunctions is 
hereby declared to be in Travis 
County, Texas. 

Sec. 3. Before any restraining 
order or injunction shall be granted 
in this State to restrain or enjoin 
the collection of any excise tax, oc­
cupation tax, sales tax, severance 
tax, gross receipts tax, gross produc­
tion tax, license or permit tax, and 
registration or filing fee or any 

statutory penalties assessed for fail­
ure to pay any of such taxes and be­
fore any restraining order or Injunc­
tion shall be granred ·against any 
State otricials in this State to restrain 
or enjoin the collection of any of the 
foregoing taxes, fees and penalties, 
the applicant therefor shall pay into 
the suspense account of the State 
Treasurer all taxes, fees and penal­
ties then due bY him to the State 
and the application for restraining 
order or injunction shall reflect said 
fact of payment under oath of the 
applicant, his agent or attorney. Pro­
vided that said applicant shall keep 
for the inspection at all times of the 
Attorney General of this State and 
all other State officials authorized 
to enforce the collection of such 
taxeR, fees and penalties, a well 
bound book record of all taxes ac­
cruing during the pendency of such 
restraining order or injunction. Such 
book record shall include a record 
of purchases, receipts and sales or 
other disposition of all products, 
materials or articles upon which 
such taxes are levied or by which 
the amount of such taxes are 
measured. Provided further, that 
said applicant shall make and file 
with the State official authorized to 
enforce the collection of the tax in­
volved, daily, excluding Sundays and 
legal holidays, a report on a form 
or forms to be prescribed by said 
State official showing the daily ac­
cruals of the tax involved together 
with total purchases, receipts, sales 
and other disposition of all products, 
materials and articles on which the 
tax involved in such injunction is 
levied or by which such tax is 
measured. Such report shall also 
show the name and address of all 
persons from whom such products, 
materials and articles were pur­
chased or received and the :name and 
complete address of all persons to 
whom such products, materials and 
articles were sold or distributed. If 
payment of the tax involved is evi­
denced or measured by the sale or 
use of stamps or tickets, a complete 
record of all such stamps and tickets 
used, sold or handled shall be kept 
and shall be included in said report. 
Said application and temporary in­
junction or restraining order shall 
be immediately dismissed and dis­
solved after hearing, if said appli­
cant fails, at any time before the 
case shall have been finally disposed 
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of by the court of last resort, to keep 
the records or make and file the re­
ports required herein or to pay daily, 
excluding Sundays and legal holi­
days, into the suspense account of 
the Treasurer o.t Texas all taxes, 
fees and penalties involved in said 
litigation, thereafter becoming due, 
and such payments shall be made be­
fore said taxes, fees and/or penal­
ties become delinquent. 

Any State official authorized to 
enforce the collection of the tax in­
volved, or his authorized representa­
tives, may file in the Court granting 
such injunction an a1Jidavit that said 
applicant has failed to comply with 
the provisions of this Act or has 
violated the same. Upon the tiling 
of said affidavit, the Clerk of said 
Court shall issue notice to the said 
applicant to appear before such 
Court upon the date named therein, 
which shall be within five ( 5) days 
from service of such notice or as soon 
thereafter as the Court can hear the 
same, to show cause why such injunc­
tion should not be dismissed, which 
notice shall be served by the sheriff 
of the county in which applicant re­
sides or any other peace officer in 
this State. 

Sec. 4. In the event the injunc­
tion is finally dissolved or dismissed 
all taxes, fees, penalties, or other 
funds paid into the suspense account 
under the provisions of this Act shall 
be paid to the funds to which such 
taxes, fees and penalties are allo­
cated. If the final judgment main­
tains the right of applicant to a per­
manent injunction to prevent the col­
lection of such taxes, the fuii.ds so 
deposited shall be refunded by the 
Treasurer to said applicant. 

Sec. 5. No person owing or re­
quired to pay any of the taxes named 
herein to the State may receive or 
take advantage of any benefit of any 
restraining order or injunction 
against any State official of this 
State, with reference to the collec­
tion of any tax, fee or penalty owed 
the State except such person as may 
have applied for said injunction. All 
other persons not securing an in­
junction shall· pay to the proper 
State official all taxes, fees and pen­
alties due by him under the laws of 
this State and said restraining order 
or injunction shall, in no way, inter­
fere with or impair the power of 
any State officials of this State to 
collect and enforce the payment of 

taxes, fees and penalties involved in 
any litigation from taxpayers not 
parties to the restraining order or 
injunction. Provided further, that 
no ,court shall entertain or hear any 
restraining order or injunction nor 
shall any restraining order or injunc­
tion be granted in behalf of any 
class or group unless and until each 
and every member of such class 
and/or group shall have been made 
a party to fhe cause of action. 

Sec. 6. If any article, section, sub­
section, sentence, clause or phrase of 
this Act is for any reason held to be 
unconstitutional, such decision shall 
not affect the validity of the remain­
ing portions of this Act. The Legis­
lature hereby declares that it would 
have passed this Act and each sec­
tion, subsection, sentence, clause and 
phrase thereof irrespective of the 
fact that any one or more of the sec­
tions, subsections, sentences, clauses 
or phrases should be declared un­
constitutional. Provided further, 
that if any part of this Act should 
conflict with any other laws or parts 
of laws in this State, then this Act 
shall apply and control in the en­
forcement of its. provisions over all 
other laws or parts of laws. 

Sec. 7. The fact that the State 
has lost several hundred thousand 
dollars through injunctions restrain­
ing the collection of taxes later held 
valid by the Supreme Court of this 
State and the fact that at the pres­
ent time restraining orders and in­
junctions may be secured against the 
collections of the taxes, fees and 
penalties named in this Act without 
proper and adequate security to the 
State to protect it from losses in­
curring by reason· of such injunc­
tions create an emergency and an 
imperative public necessity that the 
constitutional rule requiring that 
bills be read on three separate days 
in each House be suspended, and the 
same is hereby suspended, and this 
Act shall be in force and effect from 
and after its passage and it is so 
enacted. 

(Telegram.) 

The Chair placed before the Sen­
ate the following invitation: 

Victoria, Texas, Oct. 20, 1936. 
Hon. Walter F. Woodul, 
Lieu tenant Governor of Texas, 
The State Senate, 
Austin, Texas. 

Our committee extends the entire 
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membership of the Senate and Bob 
Barker a most cordial invitation to 
attend Victoria's Texas Centennial 
celebration on Wednesday, October 
28th, and be our guests at an old 
fashioned Texas barbecue. 

LEOPOLD MORRIS, 
Chairman. 

FOURTEENTH DAY. 

Senate Chamber, 
Austin, Texas, 

October 21, 1936. 
The Senate met at 10 o'clock a. m., 

pursuant to adjournment, and was 
called to order by Lieutenant Gover­
nor Walter F. Woodul. 

The roll call disclosed a quorum, 
the following Senators being present: 

Beck. 
Blackert. 
Burns. 
Collie. 
Cotten. 
Davis. 
De Berry. 
Hill. 
Holbrook. 
Hornsby. 
is bell. 
Moore. 
Neal. 
Nelson. 
Oneal. 

Pace. 
Poage. 
Rawlings. 
Redditt. 
Regan. 
Sanderford. 
Shivers. 
Small. 
Stone. 
Sulak. 
Van Zandt. 
Weinert. 
Westerfeld. 
Woodrutl'. 

Absent-Excused. 

Martin. 

Prayer by the Chaplain, Rev. B. W. 
Allen. 

Pending the reading of the Jour­
nal of yesterday, the same was dis­
pensed with on motion of Senator 
Hill. 

Petitions and Memorials. 

(See Appendix.) 

Committee Report8. 

(See Appendix.) 

Bills and Resolutions. 

Senate Resolution No. 20. 

Ry Senator Hornsby: 
Whereas, The Senate of Texas has 

received an invitation to visit the 
University Centennial Exposition on 
Thursday evening, October 22, 1936, 

and to inspect the museum materials 
and exhibits which are being assem­
bled in preparation for the Texas 
Memorial Museum; and 

Whereas, This is an enterprise of 
state-wide significance· and import­
ance to which the Legislature has 
given its full support; now, there­
fore, be it 

Resolved, That the Senate accept 
the invitation to visit the temporary 
exhibits which are being displayed 
on the campus of the University. 

Read and adopted. 

House Bill No. 48. 

The Chair laid before the Senate 
on its first reading the following 
bill: 

By Mr. Russell: 
H. B. No. 48, A bill to be entitled 

"An Act amending and re-enacting 
Subsection 5 of Section 1, Chapter 
1 O, Acts of the First Called Session 
of the Forty-third Legislature rela­
tive to the taxes levied on the pari­
mutuel wagering system, etc., and 
declaring an emergency." 

Read and referred to the Commit­
tee on State Affairs. 

Senate Bill No. 13. 

By Senator Redditt: 
S. B. No. 13, A bill to be entitled, 

"An Act to validate, ratify, approve, 
confirm and declare enforceable all 
levies and assessments of ad valorem 
taxes heretofore made by incorpo­
rated cities and towns in this State 
which are unenforceable because 
same were made and adopted by res­
olution, motion or other Informal 
action, and be.cause of the failure of 
the governing body of such city or 
town to appoint the proper and 
statutory board of equalization; and 
which are insufficient and unenforce­
able on accO"Unt of technical irregu­
larities in the manner of preparing 
the books and reports of the assess­
ors assessing such property; etc., and 
declaring an emergency." 

Read and referred to the Commit­
tee on State Affairs. 

Senate Bill No. 14. 

By Senator Holbrook: 
s. B. No. 14, A bill to be entitled 

"An Act amending Section 1 of 
Chapter 4 of the Acts of the Second 
Called Session of the Forty-third 
Legislature, 1934, so as to make said 


